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a4 eh awe “aru dismiswed, except that Commerce ts-entitled 
TeNbacat against. NTU on tha second colnterélaim in the amount™ oC 
600. The complaint of Vantage in 72 Civ.L619 is dismissed. No-costs -— 
af ud aS asainst any purty. RMU ts directed to s submit. ‘appropriate 
r ents. So Ordered-CRITSA, do a/b) panera! © 


rdjmant #76, ii2-- ms at.2h compla 1int-of National | “oritime-| Union_of———— 
america in 71 age Sb’ is din issed with prejudice-and without costsasthat —— 
_.._ the counherclains of (unnerce.sarkers Corp. arainst National - aritine Union- 
af Aneiica in aw JhVe. ti ? are dimissed with ge goon and withcut costs, ——__}-— 
except that. jucm yt 2:11 Leintered in. favor of Commerce Tankers Corp. -—---+—- 
kgalict “ation ul «ritine ete of America on the cecond. counterclaim_in -the — 
git of /8)0,(0G-- anu than ti complaint of Vantage. Steamship in.72-Civeh61 
. Chumfgsed with prejudine 4d without costs. (HIBA, J.ducgnontentered=4+— 
alt ols tGsU) ark (Ji) (4 (led in 7. Oly soe) ae 
Lat Vantage. Staancitp le pltff. in this action and interv 
_ deft, in a (jaar f appesl to USSA fron. the final_judsment—ontered—4- 
in $ligs); soi. 2) bu fellona. an. li-16-76. fopies. mailed -to:——____ 
i pies Be Test den od ls David Cohen... ente-05-06<76—__ — a 
ant views. d's Desfenation of exhibits to U,$.CrA, @e-filed in 7 be 
fed i acdlon taf Cie Lue “floats Desi toueion of eshihies ta talso tiled ta°?k civ.) 
pee eon Maing: wisetel of—ex peneee fey os f wo-fttad in 71 eciy. 582) 


hed in ky ad intears 


RELEVANT DOCKET ENTRIES (71-1460) 
GENERAL DOCKET 


UNITED STATES COURT OF APPEALS 
FOR THE 


National Maritime Union of Amer. v. Comm. Tankers Corp. 
} 


eeeerenerersnoeeentnen tm i 
DATE FILINGS—PROCEEDINGS 


77 statement of docket entries and copy of notice of appeal | 
(Commerce ‘ankers) | 
4 


| 5-12-71 || Filed record (original papers of district court) 


Filed order extending time to file appellant's bri2f and appendix to y 
7-20-71 a 


riled order extending time to file appellant's brief and appendix to 
8-20-71 


Filed motion to vacate injunction with proof of service ¢ 


yt 4 4 
Filed affidavit in opposition to motién to vacate injunction with 1] 
proof of service i 


Filed supplemental record (original papers of district court) ie 


riled motion for extension of time to file appellant's brief and 
appendix for sixty days. 


Filed order denying motion to vacate the injunction; appeal be expedited; 
| briefs of appellant and intervening defendant be filed by 9-8-71; 

appellee's brief by 9-29-71; briefs and append.ces may be tw; 
| motion for extension of time be disposed of in accordance with 
above appeal shall be heard week of 10-4-71 
3-24-71 riled record (original papers of distric. court)(71 Civ 2300) (& in @1p14¢ 
, 8-26-71 || Filed motion for leave to consolidate appeal with:71-1431 and to a 
7 expidate appeal in 71-1831 (& in 71-1460) 


g-1-71 Filed order granting motion for leave to consolidate the appeal herei; 
RE with appeal in docket No. 71-1460; to grant a preference and to dirert 
; 1.L.R.B. to file and serve its brief by 9-8-71 and respondent's to 
i tile and serve their briefs by 9-29-71; to permit N.L.R.B. to adopt | 
t | «appendix filed in 71-1460 by appellants ,and to file # copies of | 
¢ supplementary exhibit volume, etc. (& ir 71-1831) 


’ 
{ 
} 


Qu J 71 ll vilea 4 copies supplementary exhibit volume (& in 71-1831) with proof|| : 
. of service , | 


ial ci led joint appendix (& in 71-1831) 
g 


$=-B-71 “jled brief, appellant (Vantage S/S Corp.) (& in 71-1831) with proof 
| of service : 

* 9@R=-71 ‘Sled brief, appellant (Comnerce Tankers Corp.) (& .n 71-1831) wit! 
proot of servire 


| 

i } . * 

, I~ 9-71 |'iled brief, apnellant (McLeod) (& in 71-1831) with proof of service 
1 9-98-71 pore Beeee appellee (National Maritime Union) (& in 71-1831) 

A 10-4-71 <iuk auply Driel, appeliant (Vantage Steamship Corp.) (& in 71-1831) 


al 2 


oo Ue oe ee oe so - st eas - vena * 


oe is ATA Ne 
ee Pa ' : j ‘ a ees 
ewe 4 cc. : . Bp oe ee iy “a, TGs bed 


ae GENERAL DOCKET 
UNITED STATES COURT OF APPEALS 
FOR THE 
SECOND CIRCUIT 


CASE NO. | 1460 
Ce a 


ee an aN a eT <— 


be DATE FILINGS—PROCEEDINGS 


i 

~5-71 Filed ¢eptpies reply brief, appellant with proof ot service 

i (& in 71-1831) 

+L0~ ~§-71 Filed motion for leave to participate as amicus curiae in oral 
argument with proof of service (& in 71-1831) 


in orwi argument; Mavitime Administration may file written 
memorandum as Amicus at time of argument (& in 71- 1831) 


== Filed order denying motion for leave to participate as amicus curiae 


Argument heard (by: Waterman & Smith CJJ and Zampano, DJ) (& in 71-183 
10-7-71 || Filed brief, amicus curiae 


10-7-71 Feavd to file appellee's reply brief by 10-8-71 granted in open 
court (& in 71-1831) i 


10-8-71 || Filed brief in responee to brief of the Maritime Administration 
(Appellee) with proof of service (& in 71-1831) 


3-22-72! Judjment Reversed and Action Remanded, Waterman, CJ (& in 71-1831} 


5-22-72] Pited judgment (& in 71-1831) 


os" 72 || Filea itemized and verified bill of costs with proof of service (& in 
71-1831) 


4-5~72 || Filed petition for rehearing and rehearing in banc with proof of 
| service (& in 71-1831) 
I: 5-~4-72'| Filed order denying petition for rehearing (& in 71-1021) 
| lead Filed order denying petition for rehearing in banc {& in 71-1831) 
_ i) §-11-72], Filed statement of costs 
: 5-12 a Issued Mandate (oninion, judament & statement of saint (& in 71- 1821) 


7-17-72] Filed motion to recall and amend mandate (KLR®) with proof of service | 


' 9-31-72 ||Filed affidavit in cpposition to motion to recali and amend mandate 


with proof of service 


1 8-22-72 coe order amending mandate (& in 71-1831) 


8-2-72 | lssued certified copy of order to District Court amending mandate (& 
: in 71-1831) 


| 
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GENERAL DOCKET 


UNITED STATES COURT OF APPEALS 
FOR THE 
CIRCUIT * 
SECOND ° sila 
ISAS ———————— SS < SSS i 
CASE NO.// 1460 National Maritime Union of America v. Comm. Tankers Corp. 


nat ——. 


FILINGS—PROCEEDINGS 


Original and supplemental records returned to district court. 


-21-72 


8-29-72 || Filed receipt of return of original record to district court. 


COMPLAINT (71 CIV,582) 
UNITED STATES UISTPI “ COURT 


SOUTHERN DISTRICT CP icw Yo! 


NATIONAL MAKTITIME 
AMERICA, AFL-CIO 


Plaintirr 
-agibst- 
COMMERCE TANKERS CORPORATION, 


Defendant 


The National Maritime Union cf Ameri.a, APL=C1O5 cone iain- 
ing of the defendant, Commerce Vanxery Corporation, respectrilly 
alleges as follows: 

1, ‘Plaintiff, Rational Maritime Union of America, APL- 
cic, .Lereimarter referred ‘tc On Jnloy 1s: -an uninecorpor- 
ated association having its principle o 
Manhattan, City and State cf New York, and is ‘a. labor organization 
as defined in Section as ' the Labor Management helations Act 
er 190e, 29 U.8.0. 151 

s Corpor 
tion engaged in tne steamontlp ss with 
of business at 

e of New Yoru. 
9, wsJurisdiction ¢s 
of the Labor Management 


nn latneit’ is one » and exciusive eo. lective barvzain- 


ing rep resentative {< ensed persvnne. employed avcard 


dJefendant': vessel, 


Defend:..t has entered into a collective bargaining 
agreemint coverin, wages, I s. werking conditions, for alt 
unlicensed personne. aboard said vessel. ( A copy of this Agret- 
ment 1s annexed hereto, made part hereof, marked Exhibit 1). 

6. In violation of the aforesaid collective bargaining 
agreement, defendant has contracted for the sale of the vessel, 
$.S. "Barbara. 

7. On Pepruary 8, 2971, an arbitration award was entered 
herein resolving the grievance arriving ouv or the abovementicnea 
saie, in which the arbitrator restrained and enjoined defendant 
from selling said vessel to any: purcnaser without compliance with 
said collective bargaining agreement ( Copy of said award i. 


annexed hereto, made part hereof, marked Exnibit 29's 


WHEREFORE, plaintiff pray. that an order be entered Ly 
this Honorable Court; 


a) | COnha rin. 1s 


2arpbara” tc 
out complying with article £, Section 
bargaining agreement. 

¢) granting such other and further 


eourt seems proper und she cireumstances. 


Dated: New Yorr, ABRAEAM E. FREEDMAN 


PrN 
. —~ 


Seventh) AVenue 


ES ate ite) 

2 

/ 

New York, N.Y. 


In the Marver oa the Arvitration 
betweer, 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO 


and 
COMMERCE TANKERS CORPORATION 
APPEARANCES: 
For the Unior: 
Abraham E, Freedman 
By: Mr. Ned R., PAillips 
Mr. Charities 'Sovel 
the Company 


Mr. D, David Cohen 
Mr. Kenneth Simon 


OPINION AND AWARD 


Article 2 Section) 2, (of the \Collective: Bargain- 


ing Agreement provides that in the case of a sale or 
transfer of a vessel presently under contract with the 
Union, for operation uneer United States flag, that the 
seller, as a coniition precedent of the sale, "obtain a 
written undertaking with ths Union to be executed by the 
business entity to which the vessel ad, eee sold” that 
the complement of empluytes ¢halil be provided by the Union. 
“in accordance with the terms of the Agreement. 

I am satisfied fiom the proofs that the Compény 
has entered into a contract of sale of the S.S. "Barbara" 
to Vantage Steamship Corporation without as yet complying 
with Article I, Section 2, of the Collective Barg a:.ning 
Agreement. 
| I, therefore, direct, order, and award, that the 


Company is hereby enjoined and restrained from ¢tiivery 


ha 


of the vessel to \Vi.ntage Steamship Corporation or any 


other purchaser without complying with Article I, Sec- 
tion 2, of the Collective Bargaining Agreement. 


Dated: New York, N. Y. 
February 8, 1971 


2 


THEODORE W. KHEEL 
Arbitrator 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


On this 8th day of February, 1971, before me 
came and appeared THEODORE W. KHEEL, to me known and 
known to me to be the individual described in and who 
exccuted the foregoing instrument, aid he duly actknowl- 


edged to me that ne executed the same. 


RUTH IVEY 
Notary Public. State of New York 
No. $3-704E310 
Quaified in bone County 
Centlicate Fres in Sew Yoth County 
Commission Exavres March 30. 1972 


- is 
NMU's ORDER TO SHOW CAUSE (71 CIV.582) (Filed February 9, 1971) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ae ee C8 > Pe CFOS Be 28 8 ED SF OT a, OH OD OF OR SH SED CD GD CE SO ~X 


“7 
NATIONAL MARITIME UNION OF : sey dic. 5 ie 


AMERICA, AFL-CIO, 
: ORDER TO SHOW CAUSE 
Plaintiff 


~against- hi / : 
: ; mn 
COMMERCE TANKERS CORPORATION, (nay w Coun 


Defendant foils 9 197 


On reading tne affidavit of Ned R. Phillips, duly veri- 


. fied on the 8th day of February, 1971, the award of the arbitra- 


| tox herein dated the 8th day of February, 1971, and duly veri- 
fied on the 8th day of February, 1971, and on moticn of Abraham 


E. Freedmen, attorney, for piaintiff National Maritime Union, / 
i wend Oe Se Bate oa. PPO Pee See : 

rs ¢ PAPA, LN a ® Ghar alah ig Bet ae ale Lf : PR actes : 

1 S . i wo gba at 

| it is (/ v 4 ie Ae i le 


ORDERED, that defendant show cause at a Motion Term of 


s+, 


this Court, held in the United States Courthouse, Borough of 
if : 

Manhattan, City and State of New Yor’, on the Jo day of 

fawenty , 1972, Gf fo. 5° o'clock in the forenoon of that 


day, or as socn thereafter as counsel can be heard, why, an order 
[stare gr GY feel leas. fees 


should not be made and entered herein jconfirmiAg tne -eerd of the 
arbitrator pursuant to Section 185(a) of the Labor Management 
Relations Act, and permanently restraining and enjoining the 
transfer, sale, or conveyance of the S.S. "Barbara" to Vantage 
Becsmabey Co poration or any other purchaser until and unless 
defendant complies with said arbitration award, and it is further, 

ORDERED, that pending the determination of the motion 


brought on by this order to show cause, and the entry of an order 


thereon, good cause appearin7 therefor, the defendant be and it 


6a 

F 

| hereby is enjoined and restrained from nicsummnadid of the yessel 
i! Z 

‘Lie "Barbara", to ‘antage Steamship Corporation or any other pur-: 


j chaser without complying with Article I, Section 2, of the 
ia 
» Collective Bargaining Agreement between the parties. 


Sufficient cause appearing therefor, let service of a 


7 
aj 
! 
H 
iF 
‘ 
' 


iicopy of this order and the papers upon which it is based upon 


4 eRe a@efendant Commerce Tankers Corporation, at the effice of 

| conmerce Tankers Corporation, 500 Fifth Avenue, Borough of Mannat- 
9s: ie tae” ait cal | 

“tan, City and State “of New York, on or betorer 2”, ‘Slock: 


i e570 i 
_peen on the oe day of February, 1971, be deemed good and suffic~' 


f ee 

wtp Orbyponk Tnset atonclf., 
‘ 2 wor 

ere m Chetpeeynn ce” eg i (riers) ey 


ois 


is 
‘tent ite: thereof, Pe ee a 
eis ne Ls 


a d i 

nm w-_ ‘3 
| ENTERED. 
e 
|. 
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ufos EXH Le J 


wines 4 
i [usanene: a. *\ 
STIPULATION po join ite MOTION (Filed February 1}, 197 C0 
UNITED STATES DISTRICT — 


BLS cae ee ies ‘ tie 


* 


Ow eee 


bie de eam gy 


cTmyr 


iD toa» ) AV ACRNED by and between the 
ior the respeetive rartics hereto ther toa Order to Sno 
. INEER fy WYATT on Februzry 9, 1971 dn the 
“foned vitter, Whica wis seheduled to he heard on Febru- 
nd the coo: herevy is, adjourned with the coa- 
partics to thie procecding, to Febr: " £3, 
LOL00 Actics and Le. ic 
“LUD AGALED by the parties that, 


toc gotten beeuslt on by the csvve- 


& 
cleat Gloss Webs & Resbraining 
viel order enjoingd and restrained 


ee GEE Ae eee cee 


any other purchuscr Walnout canply- 


tha Colicctive Lor wining ALrece 


w 


be continucd, 


Of DLR 


CG... Cah hrs 
Alstviuet Bb, PRELDUAN, “SQ, 
; py aA U.5.D.J. 
i? ee 
NED BRB. PULL: o 


AlcUunKYy L602 Bsa 
TAYLOR, VLIUNCE & SE 


| BY: OS 
i KENNETH SIMON 
4 Attorney for Dofendant 


Nee ee 


oo CIV. $82) 7a 


VANTAGE'S ORDER TO SHOW CAUSE - MOTION TO INTERVEN 
C71, C1V, 582), {Elled February 16, 1971) 


UT ou. Pons 
SOUTER: a errest ce eee ae ees ae UT EAL 
Q. eres 


SHIT OSTAT 
a Mel gl ES NR DO 


Mi pon tCs, Patino 


any Wis ac ts: ORDER TO SHOW CAUSE: 
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ice OF pnerican 
AGO ROy Pi ratheais oor Cie....2 ie) ay at oe | a ae, | COP pera 
eS SS aa ae Ai Ly Manas praia ant x ee ‘ Wea iti Ny os aeRO NS | lob pelea nae a 
tion, defendant abovoeneiied, £50. Cause cy MOCLOM Term OF 


Chis Cour’ to be 


Borourh of lianhatten, City unc Stee , lew Yorn on the - 


| Apron 


day of Febiuery G(i et ester otcleck in the Feeenoon Of that 
. v3 é 
day, O72 @8 soon "weurter so eeuMee) cen ba heared, way an 
ordor should not be naée and cnterad herein pursuans to Rule 
Of the Paderal nues 
Sycecrvene In 
procecds.ng an that the apolication of NMU for 


manently restraining and enjoining the. trangfer, sale oF 


veyanee of the SS "BANSARA" to Ventaac Stesmphbip Coro. be donlen 


. 


in all respects; — dissolution of the outstanding restraining 


9a 


order and (d) that Vantage Steamship Corp. have such other 


and further relief as to this Court may seein dust and proper. 


Sufficient cavse appearing therefor, let service 


of a copy of this Order and the papers upon which it is based 


upon the attorncys for National Maritimo Union of America, 
AFL-CIO, plaintiff See. end Commerce. Tankers Corporaticn, 
a : 


Of Wl cf: Y¥ ‘COP Mf 
rt e fos, eee Ae eas 


defendant herein 3: 
for the- hearing. of the motion bicught on by Qrdexy to Show 

Cause _by Rational Maritime toien of America, AYL-CIO, plain- 
tiff herein,.against. Commerce Yonkers Corporation, defendant 


horein, as above stated be decned good and sufficient service 


vhereof. 


ae 


AFFIDAVIT OF :’.T. CORLETTA IN SUPPORT OF FOREGOING MOTION 
TO INTERVENE (71 CIV. 582) 
UNITED STATES DISTRICT © URT 
SOUTTERN DISWRLCT CF Lox YORE 


wee wwe we ee wen X 


NATIONAL MARITEMS UNION O 
AMERICA, AFL L-CiO, 
Index No. 71 Civil 562 
Plaintiff 


-against- 


PUREDAVIT 


COMMERCE TANKERS Co: REORATION , 
» VAR Gs Pte a ik 3 
Defendant eee iGss SO. BAb st 


STATS OF NEW 


COUNTY OF NE. 


Py Fe PLETPA, being duly sworn, deposes and says: 


the Presicens of Vantege Steamship Corp.; 
(hereinafter twontage'), @ Hew L0rs corporation having its 


rincipal place of business at ll ‘rondiay, Hew York, N.Y. 
Ph a 5 


2. This Affidavit is snbiaittcd in support of an 
application pursu ant to hute ela of the Federal Ruies of 
Civil Procedure 

f 
(a) to intervene in this proceeding in tituted by 

tes National Maritime Uaion of pmevice, AVL-CLO (hereinaster 
"iqu") pursuant vo vhich NU has requested this Court to issue 
an order pursuant to Rule 65 of the Fecerel. Rules of Civil 
procedure confirning the avard of the arbitrator pursuant 
to Section 185(a) of +he Labor Manersenent Reletions Act and 


permanently restraining and enjoining the transfer, sale or 


conveyance of the cS "LAancwnA" to Vantage or any other purchaser 
until and unless Commerce Tankers Corporation (hereinafter 
"Commerce") complies witha seid arbitration aware; 

(vb) to request the cenial of the application 


made by NMU; and 


(c) to reyuest that the restraining order pre- 


and 


seem just and proper. 


3. Vantage 15 engaged in the bus tness of owning and 


operating United statcs vessels 1 oOuntwils foreign commerce. 


ho At all tires mentioned herein, GO ree Was a 
Delaware corporation cna vas tae ones ray so "BARBARA" 
(hereinafter valle no "Vessel"), official number 248079 
of avout 15,155 gross and 10 > net rocisber tons, docunen- 


tation under the fleg 


5. On Necerber 23, 1970 

written contract with Commerce pursuant to which Gommerce 
agreed to sell and Ventazge exrecd to buy the Vesse) for a 
total purchase price of $2,750,000. <A copy of the said 
contract is annexed hereto as Pxhibit A and is hereinafter 
referred to as the "Contract of Sale"). Pursuant to the said 
Contract of Sale, Ventore has ceposited jn escrow the sum of 
a. in the joint names oF Vanta,e snd Commerce with 

ranklin National Bank, Hew York, H.Y. The said sun rewsins 
on deposit in escrow. 


6. In reliance upon the Contract of Sale, Vantage 
¥ 


entered into a charter party (her ‘rafter the "Charter Party") 


12a 


with Standard O11 Company of California providing for the 


charter of the Vessel for 365 days at a charter hire rate 
of $10.35 per dead welght ton per month, which amounts to 
$271, 863.45 per month and $3,262,361.40 for the charter 
period. The earnings from the Charter Party are anticipated 


by Vantage to be about $2-million. 


7. The Contract of Sale provides that the Vessel 
shall be delivered to Vantage on or before February 28, 1971. 
The cancelling date under the Charter Party $s Merch 5, 1971. 
“A copy of the Charter Party is annexed hereto as Exhibit B. 

& qr. 2. David Cohen, an officer of Commmran, 
informed your deponent on February 4, 197], aporoximately a 
month and a half after the contract for purchase of the Vessel 
had been execvted, that Commerce had a collective bargaining 
agreement with wiu which, in substance prohibited 


fron selling or transferring any of its vesscls to a purchaser 


ray 


4 


or transferee unless the purchaser ox transferee (a) agreed 


to furnish a written undertaking with NMU that, for the fudl 


es 
term of the collective bargaining agreencny between Cammerce 
and NMU, all of the terms and provisions of such collective 
bargaining agreement vould apply to the Vessel, and (b) agreed 
to comply with all of the terms and provisions said 
collective bargaining agreement including, put not Limited to, 
employing only membe.s of MMU. I advised Mr. Cohen that 
Vantage already had union contractual relationships and that 
we would insist upon our written contract rigint to purchase 
the vessel. 


. Commerce scnt a telegrai. to Vantage dated 
& 


February 6; 1971, which reads as follows: 


- ° (58) syn296 : 
SY KTIAZ50 PD TD:RT GREAT NECK Iry 5 435P EST 
VANTAGE STEAMSHIP CORP 
1 Proce Pe Or, TY. 


OUR EFFORTS TO OBTAIN CONSENT OF NATIONAL MARITIVE 
WIo; COG) Go SALE AND TRANSFIM OF VESSEL 8S 
: WO Vice Boson 2 Ae OF ec 
ss UL WHUS FAR 
WITH TNE TEAMS AM 
mL VNU TO Ta RYRGH AAT 
Wu OF VA AGE 
On SS EER PALEOACTION IF US ARE 
UNASLT Ev} DENTE SUC8T AL UND! ny TO RMU 
Uy CR oe oh 1 UR CGHPROL MAY 
TRALSUER Ov LE OR POSSESSLON 


JORCH TANKARD CORP. ‘BEST COPY AVA “WVAIUIBLE 
10. The Contract of Sale is not conditioned upon 
(a) Commerce obtaining approval. of the KYU to the sale and 
transfer of the Vessel moaer * by Vantage to 
comoly with the terms and conditions of the Niu collective 
bargaining egreenent. Thesceferc, Vantage replied to the said 
telegram by a telegraw dated February 8, 1971 aHich reeds 28 


fin 


follows: 


"96 COMMRCE VALIORS CORVORATION 
c/o VURTTLAOH CCFL TO; 
LA Ste: Ne 


GREAT HECK, IY . 21021 ATV: ER. H. NATIANSON 


WE RAVE YOUR TLD BF OREBRUARY G, 197) RELALING 
TO THe Ho re SURE saree DECEBER 24, L970 
FOR TAr SAL Lae Tee VESSIES {BARA STOP 

We. STA) Ile PLLING AND ANCE TO PENVORM 

THE CONTRACY Ol ‘OUR PART AUD ‘LOOK TO YOU TO 

NO Livesess STOP AS YOU KNOW WH HAVE CHARTERND 
Wie VESSEL OUP AND WILL SUPPER SUBSTANTIAL 
DALGcS AnD LOSSiS af YOU PAIL tO Pu SRV ORY Tae 
CONTRACT STOP YOUR CONTRACT rs HOT 
CONDITTONED Ci YOUR OWMATHING CHE CONSENT OF 

MIB ATIC... MARTA ULON OR ANY OTHER UCONN 

TO TI! SALE AND TRAUSFER OF THE VESSSL STOP 

“VE DOGS Toar YOU THOOWRECTL Y REFERRED TO THE 
CONTRACT AS BEING DATED DECMMBER 21, 1970 . 


VARTAGE SVTBAMSHIP CORP. 
* Senders Tel. No. Name & Address 


MOS-6161 —- Vantage Steamship Corp. 
11 Broadway, N.X¥.C. 


_% 


i. On vebruary 10, 1971 Commerce sent antage a 


letter dated that day giving notice of its intention to in- 
voke the arbitration provision of Paragraph 14 of the Contract 
of Sale to settle disputes and differences between the parties 
to the Contract of Sale, “including but not limited to the 
issues of whether the Contract is enforcible and whether 
Vantage Steamship Corp. is obligated to furnish a written 
undertaking to comply with the terme of the union contract 

now in existence between Commeice Tankers Corporation and The 
“National Maritime Union of America, AFL-CIO" and enclosing a 
copy of en order filed in Court February 9, 1971, signed 

by “he Honorable Tnxzer B. Wyatt of The United States District 
Court for the Southern District of New York enjoining Conmerce 
from delivering the Vessel to Vantage. A copy of the said 
letter and of the order enclosed therewith is attached thercto 


as Exhibit Cc. 


12... Neither Vantame nor any of ite affiliated com- 
panics has a collective bargaining agreement wit © NMU. The 
written contract between Vantage and Commerce contains no ref- 


erence to any requirement of a contractual relationship with 
er ul aesioe we ‘\ 


the NMU either before or after transfer of the ship's ‘titie: 

13. Commerce, having failed to murene ibe proper 
remedy by submitting the matter for oe by the NLRB, 
‘Vantage, as an aggrieved party, on vobruary ae, 1971, filed 
charges with the »,ational Labor Relations Roard against Comnerce 
and NMU. Copies of these charges are annexed hereto as Exhibits 
D, E and Ff. ‘ 

: 14. Vantage will suffer irreparable harm if Com- 


merce is restrained and enjoined from delivering the Vessel 


‘ , : Sa. 


to Vantage pursuant to the Contract of Sale. tam advised 
thot eh Vel VResek Le che teat one belonging to Comnerce 
and that company should not be subject to any loss as a con 
sequence of the transfer of title; indeed, Commerce is not 
oon susceptible to illegal pressures from the NMU. Since the 
Maritime industry is a “hiring hall" industry in which there 
is no necessary continuity of employment for seamen Prom 

one voyace to the next, no individual seaman represented by 
the JMU will suffer any loss as a consequence of the transfer; 
the law requires, as I understand it, that even NMU members 
pe given non-discriminatory opportunities to apply for em- 
ployment. Vantage, therefore, is the only party exoosed to 
substantial loss and that loss will certainly ensue from the 
prevention of its acquisition of the Vesse)] and Vantage's 


consequent failure to meet its chartie. obligations. 


LT have been informed by counsel] that the pro- 

cement botweon Conmincrce 

and NMU referred to in Paragraph 11 above are jllegal as being 

4n violation of Section *(e) and othcr sections of the National 

Labor Relations Act; that those provisions constitute an illegal 

restraint on alienation of property, and that those provisions 

are in violation of the Sherman Act. 

16. Telegraphic notice of this application was given 

C 


to counsel for Conmerce and the HMU on February TSsth. 


WHEREFORE, Vantage Stewnship Corporation applies 
_to this Court sl the following relief: 
a. that it be permitted to intervene in this 


proceeding; 


b. 
permanentiy restra 
conveyance of the 
tion be cenicd in 

Ci 


obtained shell be 


such other 


and proper. 


Sworn to before me 


16th day of Pepru 


r) “ 
ib 


Vi“ Py oe 


a novcary ~Fubi 
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that the application of NU for an order 


wining and enjoining the transfer, sale or 
SS "BARBARA" to Vantace Steamship Corpora- 
all respects; 

the restraining order previously 


acated; and 


Ventere Steauship Corporation have 


relicf as to this Court may seem just 


this 


ary, 197i. 


ie 


SONN F. LANG 
Netory jae S, $$! ate cf News York 


er Ee 


CG. edn Pow Yee 


4 Ca: ay 


Conmunissicn, 2 £ e.on 30,1397 f 


PLAINTIFF'S UNDERTAKING ON phages (71 CIV. 82) dh 


NY2210b- $00, 368 1786% Feb; ‘vary 1971) eat Te 
WOOREAUXKIOKX U. S. DISTRICT Y Ube paced Be: 
YODIKIXINX SOUTHLRN DISTRICT OF NEW YORK 


” FEBI 7 1971 


Meal 
“ ®) 


NACIONAL MARITIME UNION OF 
APERLOA, APL-CLO, s; a ny 


Plaintiff, 
UNDERTAKING ON INJUNCTION 


COMMERCE TANKERS CO/LORATION, 


Jefeaiant. 


WHEREAS, the Plaintit! ibove named, has about to apply or is applied 
o. restraining the Defendiot from doing certain things 


for an injunction in the abou « ntiiled acti 


ag more fully seb forth in the order dated Fevsuary 9, LY7I*lcrein. 


NOW, THEREFORE, the Fiverity axn Devosit Company OF MARYLAND, having an office and 


principal place of Dusiness for the State of New York at 
140 Willdem Street, New York City 10038 : 


does herchy, pursuant to the Statute ia such case i ide and provided, undertake that the Phindff will 
of 


pay to the Defendant Conmerce Wankers Corporation 


ethesum of I MNOUSAND AND MO/Q0)<---<s-—= <= 


sich damages not exceeding 


ustain by reason of the injunction, if the Court shall tinaily decide that 


net entitled thereto: such damages to be ascertaingd by a referen eo, ar 


shall direct 


LIDELIEY AND DEPOSIT COMPANY OF MARYLAND ; 


nt ob dias Bowrdob Dieter 
Svate oi) Worvhend, ou tbe daly day ott 


cd Hl bond i ys be } 
1 f sy nd aed vet oral 
parle 


any 
Vewmatls ra igs 
yet pe Veutebiees fabieee 
shad piabearionte + Ved, (oars there itveng des 
Fometebaden@e re) doen poomniticad thoes mea tawe 


fprcether Poolvet flcr the abows panied Attar ye lnelfact, and cach of @hets in, ur tier BusoR we nv 
"4 ot thie Conmany, tacthbs Pesobation within the tout a8 pp Itigaally — 

! ! ary i Bi 
\ My) hi 


fomvokes that ol 20) tit 7, 196) in behalf Wot re Wy mt Rises 


A. Ntbcomder haat, wb. Veisagh, DK. Bacuene, CoC ‘ 
Patlot, Vabert | bey, bert I. Mobyed rf he whan aera he ea vn 


4 


: : smeeseeccneesseerseeey Attorney-in-Fact of the Fidelity and Deposit Company oi 

f Maryland; have compared the: toregoing Resolution with the original thereof as recorded in the Minute Book of raid Company, and 

' do hereby certify that the same ts a true and correct transcript therefrom and of the whole of said original Resolution, and that the 
said Resolution is still in full force and effect. 


Given under my jiand and the seal of the Company, at the 


14 
City of New Yori, this........ _iith ee 


day of.- 8. Febru J ee Ie 
me 
a ies Cre Che 3 


Allorney-is Fan 


STATE OF NEW YORK 
County o7 
On a a of. POURUAES es before me personally came 
Co QD: -; Lewis 


rote seen erent nee Yo oeeeeenereeseererserereeensy tO Me known, who being by me duly sworn, did depose and ey, that ne 


resides &t............. Pesce seeeissn ibe Misra eniuene 
State ee that he is Attorney-in-Fact of the Fidelity and Deposit Company of Maryland, the 
corporation described in and which executed the within instrument; that he knows the corporate sval of said corporation, that she seal 
affixed to sald instrument is such corporate seal; that it was 80 affixed by order of the Board of Directors of said corporatioti, and that 
he signed his name thereto by like order; and that the Fidelity and Deposit Company of Maryland is duly authorized to trinsact 
busines: in the State of New York in pursuance of the statutes in auch case made and provided; that the Superintendent of Insurance 
of the State of New York has, pursuant to Chapter 28 of the Consolidated Laws of the State of New York, known as the Insurance 
Law, issued to the Fidelity and Deposit Company of Maryland a Certificate of Solvency and of qualification to become surety or 
guarantor on all bonds, undertakings, recognizances, guaranties and other obligations required or permitted by law; and that such 
certificate has not been revoked. 


‘ROBERT T, wOBYED ~ 
Wotary Public, State of New Vert 
No, 41-2736185 
Qualified in Queens Cornty 
Certificate filed In New York County 
Jerm Expires March 30, 197% . 


OF MARYLAND 


FEM-17-17 


UNDERTAKING ON INJUNCTION 
SURETY: 


Fidelity and Deposit Company 
I approve of the within Undertaking and of 


the sufficiency of the Surety therein. 


SUPREME COURT 
COUNTY OF 


Dated___ 


4s 
% 


a 


e 


AFFIDAVIT OF D, DAVID COHEN IN SUPPORT OF FOREGOING VANTAGE 


MOTION (71 CIV, 582) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff, 
71 Civ. 582 
~ against - 
AFFIDAVIT 
COMMERCE TANKERS CORPORATION, 


Defendant. 


STATE OF NEW YORK 
COUNTY OF NEW YORK 


D. DAVID COHEN, betng duly sworn, deposes 


and says: 


1. I am a member of the bar of this Court, 
Assistant Secretary of Commerce Tankers Corporation 


("Commerce") and corporate counsel to Vernitron 


Corporation ("Vernitron"), the parent company of 


Commerce. 


2. I make this affidavit in support of the 
application of Vantage Steamship Corp. ("Vantage") 
pursuant to Rule 24A of the Federal Ruies of Civil 


Procedure: 


(a) to intervene in this proceeding 


instituted by the National Maritime Union of America, 
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AF-CIO ir which NMU has requested that this Court issue 


an order pursuant to Rule 65 of the Federal Rules of 
Civil Procedure confirming the award of the arbitrator 
pursuant to Section 185(a) of the Labor Management 
Relations Act and permanently restraining and enjoining 
the transfer, sale or conveyance of the SS "BARBARA" 

to Vantage or any other purchaser until and unless 
Commerce Tankers Corporation (hereinafter "Commerce") 


complies with said arbitration award; 


(vo) to request the denial of the above-~ 


described application made by NMU; 


(e) so request that the temporary restraining 


order previously obtained by NMU be vacated; and 


(a) for such other relief as to this Court 


shall seem just and proper. 


3. Vernitron is a publicly owned company, the 
equity and debt securities of which are traded upon the 


American Stock Exchange. 


hk. In October of 1970, in order to overcome 
certain business problems, Vernitron determined to re- 
organize the structure of the Company. The plan of 
reorganization required the 4mmediate repayment of more 
than $6,500,000 owed to certain short-term bank lenders. 
Part of the plan of reorgani7 ation called for the sale of 
the two vessels, the SS "“PHALIA" and the SS "BARBARA" 


owned and onerated by Commerce. By s0 doing, Commerce and 
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Vernitron would thereby be going out of the shipping 


business entirely. In order to achieve maximum operating 


efficiency, Vernitron directed Commerce to sell both vessels 


simultaneously. 


5. In December of 1970 a buyer for the Vessel 
THALIA was ready and willing to consummate a transaction. 
An agreement of purchase and sale was entered into and the 
THALIA was sold and delivered to the buyer on or about 
December 23, 1970. The buyer of the THALIA had a history 
of dealing with the NMU and agreed to continue the NMU 


crew upon the vessel. 


6. In late December, Commerce was also introduced 
to Vantage as a proposed buyer for the Vessel BARBARA. 
Negotiations were had on December 22, and an agreement 
relating to the sale of the BARBARA was entered into on 
December 23, 1970, which agreement is annexed as Exhibit rar 
to the affidavit of P. T. Corletta in support of Vantage's 


order to show cause. 


7. In view of the disposition of the Vessels 
and other significant business steps taken, Vernitron was 
able to reassure its financial integrity by arranging for 
a refinancing of its $15,000,000 indebtedness to Hambros 
Bank, Ltd., which was accomplished as of January 15, 1971. 
At the present time, Vernitron's short term bank indebted- 
ness is approximately $2,000,000, which it is obligated to 


repay entirely upon consummation o: the sale of the BARBARA. 


22a 


8. Commerce is a party to a collective bar- 
gaining agreement with the NMU dated as of June 15, 1969. 
Said agreement ("NMU Agreement") is an industry-wide 
arrangement which, upon information and belief, was arrived 
at through negotiations by and between the NMU and the 
association of subsidized American flag carriers. Thereafter 
the contract was presented to independent carriers such as 
Commerce. Commerce's choice at the time was either to 
sign the contract presented to it or to face the threat of 
collective action by its employees. The realities of the 


maritime industry -- and the distribution of economic 


power -- are such that the choice was, in fact, no choice 


at all. 


9. The provisions relating to the "undertaking" 
required to be obtained by an operator which has sold or 
transferred a vessel were inserted in the NMU Agreement 
-yr the first time in 1969. It appears thet no other 
party has ever been coerced by the NMU into enforcement of 
the provision. Upon information and belief, there is no 
precedent whatsoever for the drastiz relief of injunction 
to enforce such a provision of the kind which the NMU 


presently seeks to have this Court confirm. 


10. In negotiating the Contract of Sale for the 
BARBARA, Vantage was aware that the BARBARA was manned by 
an NMU crew, pursuant to the standard NMU contract, and 
Commerce was advised that Vantage had fleet-wide representa- 
tion by SIU for Vantage's vessels. Vantage's affidavit in 
support of the instant motion seems to suggest that 
responsibility for the present problem must be borne by 
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Commerce. Although Commerce disagrees, both with 

respect to the legal conclusions and the factual bases 
for Vantage's suggestion, that disagreement is not germane 
to the issues presently before the Court and can be dealt 


with, if necessary, at an appropriate time. 


11. Commerce and Vantage agree, howev. ™, that 
irreparable harm will result to the,private part.es, or 


one of them, in the event that the NMU is allowed to stop 


Commerce, a@ willing seller, from disposing of its property 


to Vantage, a willing buyer. Vantage projects its loss at 
$2,000,000. Vernitron would, if the injunction is not set 
aside, be deprived of consummating a sale of the BARBARA 
to Vantage -- and would be limited to sale to a "class of 
purchasers" acceptable to the NMU. There can be no 
assurance -- and the NMU makes no such allegation -- that 
there is such a buyer ready and available to purchase the 
BARBARA on the terms and conditions required by Commerce 
and Vernitron, in order to assure that Vernitron wili. be 


able to meet all of its financial commitment:. 


12. On or about Thursday, February 4, 1971, 
a meeting was held at the offices of Vantage, at which 
time the issues confronting the parties were discussed. 
Vantage first stated that it intended that the burden of 
delivery of the Vessel BARBARA was on Commerce irrespective 
of the obstacles wich might be set up by the NMU, and it 


advised Commerce to seek the cooperation of the NMU. 


13. <A meeting was immediately sought with the 


officials of the NMU and such meeting was had on the afternoon 
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of Friday, February 5th. At the meeting, the representatives 


of the NMU advised Commerce for the first time that the 
relief it intended to seek before the arbitrator was an 
injunction forbidding the sale and transfer of the Vessel 
BARBARA to Vantage or any other buyer who failed or refused 
to provide an undertaking to continue the NMU as the union 
for the affected employees. Request was made of the NMU 
representatives for 4 reasonable adjournment of the 
arbitration set for Monday, February 8th. Commerce promised 
and assured that the Vessel would not be sold or transferred 
in the interim period. The NMU representatives refused to 


grant any such adjournment. 


14, On Monday, February 8, 1970, an arbitration 
was held before Hon. Theodore Kheel, arbitrator for the 
industry. The NMU presented no written statement of the 
issues, no witnesses and no testimony other than two 
documents tending to indicate that Commerce had agreed to 
sell the BARBARA to Vantage without first obtaining an 
undertaking that the NMU be continued as collective bargain- 
ing representative for the affected employees. Commerce 
conceded that fact but argued before the arbitrator that 
there were serious questions of law presented by the NMU's 
application, including (a) whether injunctive relief was 
appropriate under Section 2 of the NMU Agreement; (bo) whether 
Section 2 had any applicability. to an operator going out of 
the shipping business entirely; and (c) whether, if read 
to permit such broad relief, the provision was violative of 
the anti-trust laws. Commerce solely sought seventy-two 


(72) hours to brief the issues of law to be arbitrated. 
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15. NMU's counsel successfully advocated that 
even @ brief delay should not be granted, citing the fact 
that Commerce had had adequate notice of the arbitration 
proceeding and arguing, despite counsel's offer to provide 
adequate assurances that the vessel would not be sold or 
trensferred in the interim period, that in fact such 


disposition might occur. 


16, Counsel for the NMU stated before the 
arbitrator that "no one i» the shipping industry could be 
trusted." The NMU's stance permitted it to obtain the 


relief it sought without witnesses, without testimony, 
without any written statement of the issves and without 
an_ adequate opportunity for either of the parties to 


bring the issues into focus before the arbitrator because, 
in fact, there is a wealth of authority which disputes the 


artificial reading given to Section 2 of the Union Agreement 
by the NMU. Such authority includes nothing less than the 
sworn affidavit of the President of the NMU, Mr. Joseph 
Curran, which affidavit is annexed hereto as Exhibit 1 
hereof. In said affidavit, Mr. Curran sets forth as fact, 
the following propositions, all or which weigh heavily 


against the NMU position in this proceeding: 


e 


"There can be no question that in the 
Maritime industry fleet-wide representation by a 
single union is the prevailing and traditional 
rule; such unit is ordinarily the only appropriate 


unit; and historically for most employers (whether 
under NMU, SIU or SUP contract) it has been the only 


unit that has been recognized. 


"THE RULE IS ESTABLISHED AND OF LONG STAND- 


ING THAT THE UNION WHICH IS THE EXCLUSIVE BARGAINING 
REPRESENTATIVE OF AN EMPLOYER'S UNLICENSED SEAMEN 
AUTOMATICAT LY REPRESENTS THE CREWS OF NEWLY-ACQUIRED 
VESSELS. 


"The maritime industry is a volatile one 


in which there is a constant stream of sales, ex~ 


changes and other types of transfers of vessels 


among employers. To preserve the principle of fleet- 
wide representation by a single union, indeed to 
preserve sanity in the industry, the rule inevitable 


followed is, that the union with which an employer 
customarily deals is recognized automatically as 


shen reaaeireeccarunes reaaiNs mine 


bargaining representative for any newly-acquired 


vessels. 


"The collective bargaining agreements in 
the industry by their terms envision this. 


"For this reason, a practice of long standing 


has developed amon, existing maiitime unioms that when- 


ever a change of ownership or control in a vessel 


occurs 

transferee or acquiring operator automatically 

succeeds to the status of bar aining representative. 
"* * * any attempt * * * to decree that * * * 


representation rights run with the vessels would be 
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an invasion of the field of exclusive jurisdiction 


ee eeepc ne a ete ee A A EAN 


reserved by Congress to the NLRB. 


"* * * that due process and fairness 
requires that any limitation forfeiture or usurption 
of NMU's established contract rights should take 
piace only under the plenary processes of the NLRB, 
which is the only federal agency with the lawful authority, 
experience and training to regulate these matters. The 
NLRB alone through its quasi-judicial powers can satis- 
factorily and permanently resolve this problem with due 
regard for the rights and interests of all parties." 


17. Also annexed hereto, as Exhibits 2 ard 3 
respectively, are the affidavits of John T. Collins, an 
adviser to the Texaco Tanker Officers Association, and 


M. E. Lundfelt, an employee of the Marine Department of 


Texaco, Inc., both of which were submitted in connection with 


the same proceedings as the Curran affidavit. These 
affidavits clearly and unequivocally stand for the proposi- 
tion that it is the customary, usual and accepted practice in 
the maritime industry for the purchaser of a vessel to crew 
its vessel with employees selected by it and represented by 
the collective bargaining unit with which the fleet owner 
has a collective bargaini::g agreement. The principle of 
tabor relations law under which such arrangements are 
sanctified is known as the flect-wide representation rule. 
The fleet-wide rule is the gencral rule applied by the NLRB 


in the selection of the proper collective bargaining agent. 
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And, although some exceptions have been carved into the 
fleet-wide rule, none of those exceptions involve the 
coercive conduct and provisions sought to be utilized by 
the NMU herein. That is the established nature of the 
arrangements and relationships in the maritime industry. 
The NMU's attempt to employ the injunctive power of this 
Court seeks to destroy these arrangements and relationships 
which have been fostered by the NLRB, accepted by the 
maritime industry, and represented by the NMU's President 
as "practice of long-standing" by his and other maritime 


unions. 


18. Vantage has appropriately labeled the award 
sought to be confirmed by the NMU the result of a "quickie" 
arbitration. Another example of the factual disagreements 
between Commerce and Vantage not germane at the present 
time, is Vantage's mistaken assertion that Commerce was & 
"complacent" victim of the arbitration. Commerce des- 
perately sought an ample opportunity to brief the issues 
presented by the NMU's application for novel relief. In 
view of the NMU's extraordinary conduct -- not disclosing 
material facts to the arbitrator (e.g., the Curran affidavit) 
and in refusing to grant a reasonable opportunity for 
Commerce to adequately present its case before the arbitrator -- 
the instant award is not entitled to the usual presumption of 
correctness given to an arbitral award. Moreover, such award 
clearly may be set aside when it conflicts with (1) the literal 
terms of the NMU Agreement (see accompanying Memorandum of 


Law, pp. 18 - 20); (ii) the most basic strictures of anti- 


trust policy and statutory law borne of our constitutiorajane 
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Motions of private property (Memorandum of Law, pp. 21 = 26); 


and (iii) the provisions of the National Labor Relations Act 
(Memorandum of Law, pp. 27 - 29). 


19. The arbitrator conceded that the challenges 
to the legality of the provision in question were beyond 
his purview, and he further stated at the arbitration 
hearing that he "expressed no opinion as to the merits" of 
the questions presented by the challenge to the provision 
legality, citing State v. Milk Handlers and Processors 
Ass'n, Inc., 52 Misc. 2d 658, 276 N.Y.S. 2d 803. aff'd 
28 A.D. 2d 971, 283 N.Y.S. 2d 566 {lst Dept. 1966), as an 
instance in which members of the industry and the union 
were indicted for a criminal violation of the antitrust 
laws by reason of a contractual provision which the industry- 
wide arbitrator was required to, and did in fact enforce. 
Thus, this is the forum of first impression with respect to 
the legal challenges asserted against the enforceability of 
the coercive provisions of the NMU Agreement, and this Court 
is free to judge the merits of the legal challenge with 
the same latitude it would be permitted if the NMU's applica- 
tion for an injunction was sought pursuant to Rule 65 of the 


Federal Rules of Civil Procedure. 


20. It must be obvious that in no sense of the 
traditional rules of pleading and practice has the NMU met 
the substantial burden required for the grant of injunctive 
relief. It has made, and can make, no showing of irreparable 
harm to it. On the other hand, both Vantage and Commerce, 
or one of the parties, stand to lose substantial otherwise 


unrecovcrable financial benefits flowing from the transaction, 


¥ 


which both pareien stand willing to perform. Infact, 
this clearly illegal attempt on the part of the NMU to 
.force Commerce to sell its Vessel only to a member of the 
NMU club of operators might interrupt and interfere with 
the delicate financial rejuvenation of Vernitron which 
has been predicated, in part, upon the liquidation of 


Commerce. 


21. By reason of the foregoing, it is respect- 
fully requested that: 


(a) Vantage be permitted to intervene in 
this proceeding; 


(b) the application of the NMU for con- 


firmation of the award of injunction be denied; 


(c) that the restraining order previously 
obtained be vacated or, in the alternative, that the order 
be amended so as to require that the NMU post a security 
deposit in the amount of $2,750,000 (the purchase price of 
the BARBARA) in favor of Commerce, and a separate security 
deposit in favor of Vantage in the amount of the potential 
damages to Vantage as may be determined by this Court upon 


a hearing. 


Sworn to before me this 


$“4 day of February, 1971. 


UO i Ae aes 


oe a, 


Notary Public 


MICHAEL H. GRAHAM 
Notary Public, State of New York 
No. 30 G71. 40 


Certificate fied .n Hew York County 
Tem Expires thurch su, 19/2 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT 1 - AFFIDAVIT OF JOSEPH CURRAN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 


- against - 


i 


we te ee 


NATIONAL MARLCIME UNION OF AMERICA, eee 
PMILEORILM 


t 4, 


qiet } cores 
! & 13s 


Defendants. JU, 


“4 | j 


4 
OE Ae PE Se ON Pe COE ey we nme 


STATE OF Nii YORM  ) 


COUNTY OF NEW YORK ) 
JOSEPH CURRAN being duly s‘vorn, depos¢en end says: 


I am the President of the National Maritime Union 


of Amncrica, AFL-CIO, 1 submit this affidavit in opposition 


to the motion of the Sailors! Union of the Pacific (SUP) to 


punish Keystone Tankship Corp., Marine Transport Lines, 


Mathiasen's Tankers Industries and Joohua Hendy Corp. f¢r° 


contenpt as a result of a change in companies operating 
United states Navy Tankers under ecntract sith IoTo. 


° 


1. 


“THIS COURT LACKS JURISOICTION TO GRAN? 
THE RELIEF SOCUn! bi SUP. 


eS A EL LO LOY LO IOLA Ae: 


punish for 


While SUP in form hao made 2 motion to 
vi- 


contempt, it is clear that whats it is seexing here is mul 
form relief which will enable it to caintain control of specific 
jobs on specific vessels - a mitter wholly extraneous to any 


quention vf content. 
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For one thing SUP ia asking this Court in effect to 


declare that at least for the period of tha tenporary injunction 


.4t has a vested and unalterable right to represent the seamen 


| 
| 
| 


presently employed on ten particular tankers regardless of a 


change in operating employers; and the seasen in turn are 
guaranteed their jobs and must be hired by the new employer 


regardless of what other contractual comnltments it may have, 


I will show later on that this will cake e shambles 
of and represent a complete departure fron established practice 


and custom in the maritime industry; will abrogate a firn 


aed 


sista agreement between NH and SUP that ha 13 been ices effect 


oe ve 


and adhered to since World War 1; and will be palpably destructive 


of ¢ NMU's tangible property tata as expressed and ectablished 


in its collective bargaining agreements. 


At this point, however, I want to emphasize, as I am 


advised by counsel, that/ any attompt by this cour *t to decree 


eee mn 


that SUP ts slate hats Ads sited run with the, ‘Veaselo would bs 


nd sean ni 


an invasion of the field of exeluat ve  scchihatulgpnali rese?ved by 


+ neem me a eee 


oetee to the NLRB. ( 


For plainly, such decree would involve the Court in 
the intricate and delicate problem of naming a bargaining repre- 
sentative for specific employees and specific vessels, and the 
equally intricate and delicate problem of designating appropriate 
bargaining units for specific employers, These functions, a3 
has by now been indisputably established, are the sole and 
exclusive province of:the NLRB, As was stated by Judge Farker 
in Amazon Cotton Mil] Co. v. Textile Workers Union (4 Cir, 1943) 


167 F. 2d 183, 1386: 
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"Tt is perfectly clear, both from the 
history of the Nutional Labor Relations 

Ac» and from the decinions rendcred there- 
under, that the purpose of that act was 

'to establish a single paramount ad- 
ninistrative or quaiol-judicial authority 

4n connection with the development of 
federal American law rogarding collective 
pargaining;? that the only rights rade 
enforceable by the act were those determined 
by the National Labor Nelations Board to 
exist under tho facts of each case; and thet 
the federal trial courts wero without jurice 
diction to redress by injunction or osher- 
wise the unfair labor practices which i¢ 
defined," 


indeed, so exclusive is the authority of the Eoard 
in the matter of designating bargaining representatives that 


very early in the Board's history the Supreme Court held that 


a certification by the Board of an exclusive bargaining 


representative is non-reviewable by the federal courts under 
the review provisions of the Labor Aet, American Federation of 
Labor v. NLRB, 308 U.S. 401 (1940). The only tanner in whien 
such designation can bo challenged is ln en independent cuit 
which will be entertained only on the joey cannes ground .that 
the Board has acted in “excess of its delegated powers — 


contrary to a specific prohibition of the Act." Lecdou v. Kyn2, 
958 U.S. 104 (1953). * 


rt 


_ SUP contencs that ita rights are being destroyed, an 
that it is powerless to defend then because of the €0-day 
injunction, If SUP truly believes this, then emple reccurse 
13 available to 16 withuut violating the injunction, Su? ray 
apply to tiie NLRB for such relief as it deems apprepriace. Gne 
can be certain that /-UP did not desery a quick end easy short 


cut via the preliminm ry injunction, 4¢ would have been tefore 


the Board already. 


SUP is very familiar wi'lt the processes of the 
Board, and its affiliate, SIU, hes v32d them to netable 
‘advantage in at least two cases involving jurisdictional 
Wippabes with NMU, wo Ponrd under the bread powers yeoted 
jn it by Congress even has authority to seek temporary 
injunctive relicf on behalf of a perty claiming that its 
rights under the Act are in jecpardy or being violated. The 


Board invoked such powers on pehalf of SIU and against NLU 


ina case brought in this Court: louds v. American Coal. 


Shipping Inc., 39 LRKM 2769 (1957) (not officially reported}. 


In Moore-MeCormack Lines, Inc. (Robin Lines), NLRB 
Cases Nos, 2-RC-6095-7e, the Board upheld SsIvUfts right to carve 
out an Gigbt-shlp unit from an overall Moore -MeCormack flcet 
represented by NMU. We believe that decision to be an 
aberrational one which will be rigidly eonfined by the Ecard to 
4ts facts. But aberrational or not, only the board 45 empowered 
to make it. There can be no question that: 4n, the raritime 
dndustry fleet-wide representation by a single union in tne 
prevailing and traditional rule; such unit 4s ordinarily the 
only appropriate unit; and historically for ost employers 
(whether under Niu, SIU or SUP contract) it has been the only 
unit that has been recognized, Nhe three employers in this 
cage have always dealt with NMNU exclusively 4&5 representative 


of their unlicensed seamen; and there ia no history of split 


fleets among any of them. 


The Board has frequently insisted on fleet-wide units 
where bargaining history supported it and declined to permit 
‘separate units for individual ships to be carved out. 

Ocean Tow, Inc., 99 NLRB 489 (1952), And in United States 


vat 


Lines, General Counsel Case No. M-€0 (1957), the NLAL General 


Counsel upheld the right of an NivU contract company to apply 


its fleet-wide agreement to four vessels purchased from an 
Siu contract company. 
The foregoing, we believe, 49 sufficient to chow 


that the Boacd has dealt with the problem presented here, and 


4t alone has the administrative expertise (not to mention the 


primary exclusive jurisdiction) to resolve it. SUP's complaints, 


whatever they may be, with respect to the tranofer of 


tankers in question, should be placed in the hands of 


where they belong. 
2. 


THE RULE IS ESTABLISHED AND OF LONG STANDING 

MA UNE UTON WATCN TSE EACLUSLV ARCO LI 
ING HEPRUSMTATIVE OF Int Larlolun suite, ioe 
SEAMEN BULOWATICNDLY NePARS nue Wie CHE IS UF 


RUALY-ACQUIRED ViSSETS. 


Yne maritime industry 1 a volatile one in whicn there 


constant stream of sales, exchanyco and’ other type: of 


is a 


transfers of vessels among employers. To preserve the principle 


of fleet-wide representation by 4 single union, indeed to 


preserve sanity in the industry, the rule Lnevitably folloied is 


that the union with which an employer customarily deals is 


recognized automatically as oargaining representative for any 


newly-acquired vessels. 


The collective ovargaining agreements in the 
by their terns envision this. Thus the very first se 


, w~4 
COAmPane 


¢ 
NMU's unlform agreement with tanker-ov2rating 


"section 1. Collective Parrainins 

The Company in entering into this a 

hereby recognizes the Union 45 the é 
collective bargzining agent for the unlicensed 
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personnel emp“oyed on board all United 
States-flag occan-going vessols of the 
Company where the Company has recognized 
the Union as such agent. The Company 

also recognizes the Union as the sole 
collective bargaining agent for the un- 
licensed personnel omployed by the Company 
on board all United Stateo-flag ocean- 
going vessels owned by the Company or 
operated under bareboat charter or as 
General Agent of the United States, and/or 
which may be acquired as additions to its 
fleet of United Stateo-flag ocean-goirg 
vessels or as replacements of the afcre- 
said vessels now operated by the Company.” 


SIU and SUP have similar all-embracing "recognition" clauses, 


These clauses would have no meaning or significance if a union's 


representation rights followed the yeasel in a sale or transfer 
from one employer to another, For in such caso the incumbent 
unlon could not be recognizcd ad bargaining reprausontative for 
"additions" to an employer's fleet unless such additions vere 


wholly new vessels - and the recognition clause is no& so 


qualified, 


5 « 
4+ 


For this reason, a practice of long standing haq 
ac ee LE OA ee EO 


OO cet tet 


developed among existing maritine unions that whenever a change 


envied oc ws F: —7_ Se eS A ce ee ee eee 


of ownership or control in a vessel occurs, the union which 
ngZ operator 


_—- 


automatically succeeds to the status of bargaining representative, 
. « . P 


Only a practice of this sort effectuates and complies 


with "recognition" clauses of the type quoted, In the past two 


ie ee ee ee eee 


and a half years at least tuenty-one vessels of all types 


or - eee 


(passenger, freighter and tanicer) have changed hands from an 


Fin eee ~— . f. sme em creme Ss ne ee ee a ee 


NMU contract company to an SUP or SIU contract eoupany OF vice 


~~—- — 
o~ 


| verse. | In each instance the union dealing with the acquirin2 


employer automatically succeeded to the representation ricnss. 


One of these vessels was a major passenger line, the SS ATLANTIC, 


which went from an SIU to an MMU company and alone involved 


some 300 jobs. 


ee 
CHanZe@= 


v NMU's understanding with SUP itn the natter of 


| overs in operating companies Jates back to World War II, At 


that time, I met in washington with Harry Lundberg, SUP and SIU 


! President, and Admiral Land of the United States Shipping Board, 


| 
| 
| and expresely agreed to the arrangement that in all inter- 


| 

{ company transters, union representation would be deteriined by 
{ 

\ the contracts of the acquiring company. Tria agreenant has becn 


faithfully adhered to with very few exceptions of which the 


Robin Line case is the most notable one, And thero 16 was the 


, Labor Board that ordered the exception, 


I do not believe that this Court, when 16 tesved its_ 


Pon 2 ee 


preliminary injunction, intended to pla ce any restriction i9 On 


eee A ne ee inte: a eam a= 8 a 


the right of aba aps ra ators to engage in hor: Ad commer rolal 


transacttone involving the bale, exchange ov over ype of 


woos 


transfer of a veneek.| Certainly bha® tanelinie of the peelininars 


pen Fe 
injunction in no way indileates this, I similarly do nos beltiave 


that this Ccurt intended to effect any changes with respec 


practice and custom regarding union representa 
whose ownership or control changes hands, Tne language 


preliminary injunction gives no indication of this eitne:. 


men!l, to specifie seamen on socetfle 


change in circunstances of the vesse 


’ 
Oo balariea! 
> OF ute 


What this Court obviously sought to cover in tn 
was > Usual situation where creii {ssuance cf the 
injunction, raturn to their forin2r 


employers, In such case, the Court decre 
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pay, hours of labor, and other terms and conditions of 


employment as were in cffect immediately prior to June 16, 


} 1962" were to prevail, This Jang Gvate hardly underur ite 


unbroken and Sonea rete employment on specific vessels, ‘nor 
ta- 


an 
/ goes it underwrite unbroken and continuous un sion represent 


‘tion sor those vessels. \ 


This Court's chief concern, as I am informed it 


stated 1n open court yesterday, was bo insure that the 


American flag fieect sails, In this regard, I can assure the 


Court that NMU has more than ample manpower to staff the ten 


tankers involved and they can continug in operation with MP 


crews without interruption of any kind. 


Insofar as the Court by its preliminary 4njuncttion 


sought to preserve or restore the status quo, I believe it ° 
f. 


i! 
1, apparent that the status ‘que: intended Was the spoctfic Wace 


rates and other precise. terms, and condh tiene of erployme 


— me ee 


(Oe a eign 


oo 


on specific Jobs of those employers who continue or re Sur? 


everatiene:) To go beyond this, and extend the injunction 50 


ioe 


that it will gona GE ENCE a guarantee of conti nuous enployrant 


- 


and vested unton representation in face of chanced eircun- 


stences in “the operation of a yessel ls not a preservation of 


the status quo but rather is a radical and abrupt departure 
from 1t, Status quo in the case of an inter-comoany transfer 
of o vessel requires that the union of the acquiring company 


succeeds to the representation of the crews of the vescal, 


3. 


REQUIRING THE SHIPPING COMPANIES LilvOLV=D 
sea PATS TS OTTO “TO ReccGniZe ATiD DalL Ltt 
ieee we Kt a WLSCAG iG OF 
2 OF Th i, 


NMU has been 4n continuous contractual relations 
with Keystone since 1944, with Marine Transport since 19+1, and 


with Mathias=n's since 1951. 


Collective bargaining agreenents are the woot 


valuable and essential. property rights a labor union poucesnes. 


Without such agreements a union ts a shell and has little, if 


ce for continued existence. 


I have elready shown that one thing the existing 


es 


uniform tanicrs agreement oceures to NiMU is reecgnition as 
pargalning representative for both existing vessels and after- 


acquired vessels, This preserves the integrity of the flest- 


wide wnit in addition ¢o other benefits, If the Court snould 
iequire. NNU contract companies to recognine and deal with SUP 
fn the traditional NMU unit, then, of cor roe, th tights (and 
they are valuable property rights) acoru.ng to NNU fron the 


recognition clause ire nullified. 


s 


« 
¢, 


An examination of tha agreemens will reveal oth, 


valuable rights and interests of NU wnteh would be 


destroyed. 


Thus, pursuant to Section 63 of the agreement, the 


rier 


companies are required on a flect-wide basis to procure 
unlicensed personnel nee'ed to operat: Ha, voor o1S 


hirlng halls where a very strict and rigidly controlled 


avatost non-members). 
ifU are at Lascue en tnis scotion are } ¢ WLGn LU 


in connection with personnel needs, then the employment gro7.G1ons 


° 


in the NMU collective agreement will have been abrogated, 


Similarly, as indicated by Sections 3 and 4 of the 
agreement, the companies bind themselves to contribute specific 
gums of money for each day worked by each deamin tn taeir . 
employ tu jointly-trustecd multi-employer pension, welfare, 
employment security and vacation funds. The companies throush 
their representatives participate in the operation of these 
funds as they are required to do under the Taft-Hartley Aco 
Any enforecd recognition of SUF for the seamen in their employ 
would destroy the rights and benefits running bo Hiv and the 


seamen it represents by virtue of existing obligations of tne 


companies to contribute to the operating NMU funds. 


l respectfully urge this Court that duc process and 


“ 


‘fairness requires that any visetlegeinbaraaled forfeiture or usurption 


neat 
soa is on ——— 


of NMU's established contract rights should. “tele” place only 
under t the plenary proc esses of the > ie, J inteh ts the etily 
fsandei agency with the lawfvi authort' iY» experience and. 
training to regulate these matters, The HLRE alon2 throvrh 
its quasi-judicial powers can 6a tisfactor fly and permanently 
resolve this problem with due regard for the rights and 


interests of all parties. 


WHEREFORE, J reopectfully request that the motion of 


SUP herein be in ail respects denied. 


Sworn to before me this 


18th, day of July, 1991. 
f P 
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UNITED STATES OF AMERICA, A 
oy 4 eaiteete, | 
-against- OPPOSITION AFFIDAVIT 


“61 Civil 2347. 
NATIONAL MARITIME UNION OF 
AMERICA, et al. 


Defendants. 


Pe eer Re me Mee 


JOHN J, COLLINS, being duly sworn, deposes and anges 

I am Adviser to the Texaco Tanker Officers Association 
(hereinafter sometimes referred to as the "T,T.0,A.") duly 
appointed as such in accordance with its Constitution and By- 
Laws. I have been Adviser to the 1.T.0.A. since its inception, 
twenty/years’ ago in 1938. In my capacity as Adviser I negotiete 
collective bargaining agreements on behalf of the T,T.0.A, 
together with the Executive Committee of the T.T.0.Ae, assist 
the Executive Committee in the administration of the collective 
bargetning agreements, and administer the affairs of the 
Association under the direction of the Executive Committee as an 
independent Adviser thereto. I am fully familiar with the facts 
hereinafter set forth. 

I make this affidavit in opposition to the motion 
herein dated July 18, 1961,. of the defendant, National Marine 


Engineers Beneficial Association (hereinafter sometimes referred 


~ 


to as "M,E.B.A."). 


on 


7T,T,0.A. 18 an Independent Union 
a ghe T.1.0.A, 48 an independent, unaffiliated labor 


union, membership in which is confined to licensed deck and 


» 


T engincer officers employed aboard he ocean-gO! g American flag uo, 


| tankers of Texaco, Inc. 

“the T.T,0,A, originated in 1938 and was certified by the 
National Labor Relations Board acting under ine Vannes ee 
the exclusive collective bargaining ecrunincabine for Deck and 

NE 
Engineer Officers in the Texaco fleet. Such certification 
followed an cathe conducted by the N.L.R.B. 

. During the more than twenty years of its existence, it 
has identaebs agreements with Texaco, Inc., covering wages, 
‘hours and working conditions for licensed officers in the Texaco 
fieet. i 

Annexed hereto as Exhibit A and made a part hereof is a 
report of the activities of the T.T,0.A. which report was pre- 
pared by me for the Executive Committee of the T,T,0,A, under 

| date of May 25, 1961 and which report includes the following: 
History of the T.T.0.A.3 
Constitution and By-Laws of the 7 .7T.0,A.3 
Current membership list of the T.T,O.A.3 
Financial statement of the T.T,.0,A4. for the past 


fiscal year ending January 31, 1961; ard 


and the 7.7.0.4. efreotive November 1, vases ‘and an 


etn 


amendment thereto ("Memorandum of Understanding") 
@ated January 11, 1960. 
This is a voluntary union, There are no union shop pro- 
visions or any requirement that deck and engineering officers 
employed by Texaco must join the union, Nevertheless, the 
membership of T.T.O.A, has consistently comprised approximately 
90% of the eligible permanently employed sea-going deck and 
setter officers employed by nstabil At the present time, the 


amie manatee 
} 2.7 0.A. membership roster includes ceeeret 90% of those 
eligible. 


43a 
The financial statement included in the report has been 


duly filed with the Secretary of Labor in accordance with the 


7 
provisions of the Labor-Management Reporting and Disclosure Act 


of 1959. 
The contention that T.T,O,A, is a company dominated 


union is utterly false. 


Industry Practice on Purchase of Ships 

During the past twenty-five years, I have been acting 
as an Adviser to independent unions in the maritime industry. 
I presently represent licensed officers in the Esso Standard 
fleet, licensed officers in the Socony-Mobil fleet, licensed 
officers in the Texaco fleet, licensed officers in the Tidewater 
fleet, east coast, licensed officers in the Cities Service fleet, 
unlicensed personnel in the Esso Standard fleet, unlicensed 
personnel in the Socony-Mobil fleet, uniicensed personnel in the 
Tidewater east coast fleet; two radio officer associations in 
Texaco and Esso, respectively, a stewards! organization in 
Esso and other independent tanker unions. 

I have observed that where a company purchases a vesscl, 
4t is the customary and usual practice that the com y man the 


cnn a 


vessel with a crew which is represented by the collective 


bare 
gaining unit with which the fleet owner has a collective barguin- 
ing agreement. For eyenighy to my knowledge I Imow of several 
instances where Esso and Socony over the past ten or fifteen 
years have sold ships; following such sale the crews were paid 
off from the vessel and were replaced by the new owner by crews 
covered by collective bargaining agreements which the new owner 
had. This did not result in any labor disturbances by way of 
picketing or otherwise and was considered to be in the normal 
course of events. 

For example, recently, the Esso Annapolis was sold by 
Esso to American Trading and Production, Inc. This resulted 


in the crew of the Esso Annapolis being paid off and a new crew 
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kha 


being recruitea on all bargaining levels in accordance with the 


terms of the agreement which the new owner had with other vessels 


in its fleet. 

The action of the Texaco Company in manning the recently 
namea $,S, Texaco Wisconsin with deck and engineering officers 
represented by T.T.0,A, was in accordance with this usual and 
customary practice. 

This is a tyo way street. As a result of some purchases, 
7.T,0,A. men have been replaced by deck and engineering officers 
represented by Masters, Mates and Pilots and M.E.B.A. On the 
other hand on purchases by Texaco, Inc., the deck officers 
represented by Masters, Mates and Pllots and engineering officers 
represented by M.E.B.A. have been replaced by deck and engineer 
officers represented by TT OLR. 

I am familiar with three such recent instances, Last 
year, the S.5, Greenpoint was purchased by Texaco, Inc. The 
deck and engineer officers under the prlor ownership were repre- 
sented by Masters, Mates and Pilots and M.E,B.A. and upon the 
sale were paid off of that vessel, Texaco, Inc, then renamed 
the vessel 8.5, Texaco Nebraska and manned it with deck and 
engineering officers represented by T.7T,0. Exactly the sane 
thing happened early this year in the case of the S,S, Hunters- 
point when T.T,.0,A, deck and engineering officers replaced deck 
ana engincering officers which had been represented by Masters, 
Mates and Pilots and M.E.B.A. 

A recent instance in which T.T.0,A. deck and engineering 
officers were replaced by deck and engineering officers repre- 
sented by Masters, Mates and Pilots and M.E,B.A,. 18 the case of 
the former 5.5. fexaco Wisconsin which was sold to Hedge Haven 
Farms, Inc. 

Neither in the instance where tne T.T.0O.A. men were 
replaced nor in the instance where the M,E.B.A. and the Masters, 
Mates and Pilots men were replaced were any protests made by 


the displaced unions. 


i 


Sa 


The M.E,B.A, now seeks anexception to this recogniced 


@ 
{ndustry practice although in the past they have recognized it 
~~ ———— 


Ege oe ee . 
and abided by it. 


LU Sat ae 
Prejudice 1.T.0,A. of Relief Sought 


As has been pointed out, tro 
deck and engineering officers 
Texaco's{formerly The Texas Company)/for the past twenty-three 


> T,.T.O.A, has represented 
r 


years, “During this period, the coliective bargaining azreenent 
has always contained an agreement recognizing the T,.T.O,A, as 

the exclusive bargaining agent for licensed deck and engineering 
officers and has been substantially in the form contained in the 


agreement presently effective which reac® as follows: 


the exclusive bargaining agency for all 
Licensed Deck Officers, including ! 

and Licensed Engineers employed ab ; 
American Flag ocean-going vessels in acvive 
service owned and operated by the Cumpany, 
for the purpose of collective bargainin_ 
with respect to rates of pay, Wales, hours, 
and other conditions of employment provided, 
however, that any individual Officer or 
group of Officers shall have the right at 
any time to present crievances to the 
Company." 


“The Company recognizes the Association as 


The Court may note that this agreement is presently 
effective and remains in effect ke: and {ncluding October 31, 
1961 “and from year to year thereafter unless written notice 
to terminate or modify the agreement is given by either party 
to the other sixty (60) days prior to the anniversary date .. ."| 
(Article XIX) (the entire agreement is set forth in Exhibit A) 
; To permit the M.E.B.A.to be the bargaining unit for the 
engineers would be a direct violation of this agreement and of 
course would cause the deck and engineering officers represented 


by the T.T,0.A, to louse their jobs on the S.S, Texaco Wisconsin. 
phe Court should not permit itself to be used aS an 
{nstrument to compel Texaco, Inc. to break a collective bargain- 
ing agreement entered into in good faith which has been in 
existence for twenty-three years and which would result in 


officers presently employed, losing their positions on the 


vessel in question. Texaco 4n manning the new S.S,. Texaco 


o5< 


Wisconsin with deck and engineering officers represented by the 
T.T.0.A, is acting in accordance both with its coliective bar- 
gaining agreement with the T.7.0.A, and in accordance with the 


usual, and customary practices in the industry. It should not 


be compelled to do otherwise. 


“ne to before me this 


va hs of July, 1961. 
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- opposition to the motion herein of defendant Nationai- 


EXHIBIT 3 - AFFIDAVIT OF M, E, LUNOFELT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNIT..." ATES OF AMERICA, 
Plaintiff, fe 
. : APPIDAVIT 
Ve , 
; : - 61 Civil 2347 
NATIONAL MARITIME UNION OF : , 
AMERICA, et al., 
a an Defendants, ; : 
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STATE OF NEW YORK ) “ : 
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COUNTY OF NEW YORK ) 
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M,. E. LUNDFELT, being duly sworn, deposes oe 


I am Assistant General Manager of the tarine™ 


Department of Texaco Inc, I am fully familiar wit th ‘the 
facts hereinafter recited and I make this affidavit ig 
| ao: 


Marine Engineers Beneficial Association, dated July. 1A, 
1961. ate 


a 
e<¢. 
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As shown immediately below, this motion raises the 


same issue as the unsuccessful motion of the Sailors! Unio. 


of the Pacific, based upon the transfer of operators oes 
MSTS vessels, denied by this Court on July 18, 19% i 
te +> 


Here, as on that motion, the complaint arises fron 


transfer of a vessel in the normal course of business whe: 


there is no basie for suggesting any attempt or intention 
etcelneate 


See 


to subvert this Court's injunction. Here, as there, ‘the 


eee 


om 


Weer saceeers 2 emma © 


transfer is of a type which has taken p)uce countless timc 


. hBa 
in the past witr no picketing or strike action by the union 
displaced as a result of the change of ownership or opera~ 
tion of the vessel involved. In fact, no objection has eve 
been raised by any of the unions displaced that such trans= 
fer has occurred until the present effort to use the medium 
of this Court's injunction for this extraqdinary and un- 


founded purpose, 


As shown further below, the MEB self, has been 


nevol ved 30 Soop Reanenee? ~ in some cases benefitting by 
the transfer, in some cases being displaced = and in neithe 
event has MEBA or other affected unions voiced the kind of 
protest which is now lodged. 


The Facts Concerning the 
Transfer in Question 

in July of 1959, Texaco Inc, xquired the stock of 
PORaEES Oil Company, Inc., the assets of which included the 
tanker S.S. KINGSPOINT, as it was then known, 


In October of 1959, the S.S, KINGSPOINT was bareboat 
chartered to Keystone Shipping CO. with the understanding 
that at any time when the vessel might be laid up in ship- 

Hee a ae ail i aaa 
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yard after June 15, 1961, the charter could be terminated... 
The June 15, 1961 date was used because that was the expira 
tion date of all Keystone collective bargaining agreements, 


including the agreement with the present complainant, MEBA, 


Upon the transfer of the vessel from Paragon to 


Keystone under charter in 1959, the ship was crewed in 


accordance with the collective bargaining agreements of 


Keystone with the various maritime unions, As is customary, 
Paragon paid off the crew with which it had operated and a 
new crew was signed on by Keystone under the terms of 

Ke ‘stone's applicable collective bargaining agreements, 
Thus, for example, although :. agon's agreement with MEBA 
had called for a complement of four assistant engineers, 


Keystone's ‘complement included only three assistant engineers, 


LL - Me tm oe 


which was in accordance with the terms of the Keystone con | 
pace bi ll 


“sw 


tract with MEBA, (See affidavit submitted herewith on be- 
RT RS 


Seatac cea! ei 


half of Keystone.) With the charter to Keystone, and the 


layup of two other American flag vessels hereinafter 


me Peewee te emer a 


described, Paragon was left with no active vessels, —— 
“Sissons cosciunsiseleascannieaiaomnnnnin 


ingly, Paragon's collective bargaining agzeements with mari 


oe ae eA! NOR ererienn comment ae om 


time unions became inoperative, and the Marine Department 


Coed 
A Ee re tee 


of Paragon, consisting of 18 employees, was dissolved in 
1959. : 
cae A 


» On June 21, 1962, the S,S, KINGSPOINT was laid up 


at the Alabama Drydock and Shipbuilding Company, at Mobile, 
Alabama, at which time the entire ship's complement was pai 
off by Keystone, In accordance with the abovementioned 
understanding, which had been reached in 1959, Paragon ter | 
minated the charter with Keystone, effective June 23, 1961. 


Arrangements were at this point made for the trans~ 
fer of title from Paragon to Texaco. On June 26, 1961, the 
documentation was begun to accomplish this purpose, and 
title passed to Texaco on June 29, 1961, all prior to the 
institution of the present action, 


In accordance with standard practice and its con- 
tractual obligations, Texaco then proceeded to place its 


own crew aboard the vessel, dealing with the respective 


‘ 


50a 
maritime unions with which this Company has had contractual 
a 
. pelotions for at least the past 20 years, Thus, for example, 


a@ new crew of unlicensed personnel was procured through the 


er Site tts ame te ot 
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ene 
National Maritime Union, A radio officer belonging to the 


Texas Radio Officers Association wae signed on pursuant to 
Sianiitieneae: sepia th Wis niente te 


Article I — the "Recognition" clause of Texaco's contract 
with said union which reads as follows: 


"The Company recognizes the Associa~ 
tion as the exclusive bargaining representa~ 
tive of all Radio Officer/Clerks employed 

- aboard the American Flag ocean-going tankers 
in active service owned and operated by the 
Company, for the purpose of collective bargain-~ 
ing with respect to rates of pay, wages, hours, 
and other conditions of employment provided, 
however, that any individual Officer or group 
of Officers shall have the right at any time to 
present grievances to the Company," 


Engineers and masters and mates were hired who were and are 
members of the Texas Tanker Officers Association, These 
hirings were made pursuant to Article I ~ the "Recognition" 
clause of Texaco's contract with the Texas Tanker Officers 
Association, which reads as follows: 


“The Company recognizes the Assccia~ 
tion as the exclusive bargaining agency for 
all. Licensed Deck Officers, including Masters, 
and Licensed Engineers employed aboard the 
American Flag ocean-going vessels in active 
service owned and operated by the Company, for 
the purpose of collective bargaining with respect 
to rates of pay, wages, hours, and other condi- 
tions of employment provided, however, that any 
4ndividual Officer or group of Officers shall. 
have the right at any time to present grievances 
to the Company.” 


These steps followed precisely the established 
course which has been taken historically, without deviation 


and without protest, as illustrated by cases in the very 


recent past, 


| “Recent Cases of mi 
| Similar Transfers * Sle 

In the affidavit supporting the present motion of 
MEBA, Mr. Irving A. Lamy makes the surprising statement that 
but for the outstanding injunction of this Court in this 
case, MEBA “Would, in the normal course, take such necessary 
and lawful ‘economic action as would be required to protect 
the jobs of its members." (Lamy affidavit, p. 3.) This is 
a@ nearly verbatim reproduction of the assertion of the 
Sailors? Union of the Pacific rejected by this Court on 
July 18, 1961, namely, the statement of Mr, William 
Armstrong in his affidavit of July 14 supporting that 
union's motion stating that his union, but for the injunc- 
tion, "would have the right to take economic action to pro- 
tect their jobs * * *," The present contention is errone~ 
ous for the reasons already stated by this Court with 


respect to the motion of the Saiiorst Union and because of 


the facts immediately following. 


- 


Pursuant to a charter agreement executed on 
December 14, 1960, the Petrol Shipping Corporation granted 
an 18 year bareboat charter to Texaco Inc, of the tanker 
S.S, ATLANTIS, In its operations under the Petrol Shipping 
Corporation, the vessel had been staffed by a crew the 
respective members of which were represented by Masters, 
Mates and Pilots, the MEBA, the Radio Officers: Union and 

cincinnati 
the Seafarers’ International Union, In relinquishing the 
vessel to Texaco, Inc,., Petrol Shipping Corporation followed 


the standard practice and paid off its crew. Early in 


December of _1960 Texaco proceeded to hire a crew for the 


eee OO! ee eee 


vessel ' (the name of which was now ‘changed to S.S,. TEXACO 
OKLAHOMA), It staffed the vessel, as 4t always does, with 


members of the National Maritime Union (replacing the 52a 


seafarers International Union), the Texas Radio Officers 
Association (replacing the Radio Officers Union), and the 
Texas Tanker Officers Association {replacing MEBA «74 the 


Masters, Mates and Pilots), There were absolutely no ob- 


ic eo oe ee eR 


Jections to this re procedure _by_any_ of the displaced 
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labor organizations, Most importantly, MEBA, which now 
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states that it would "in the normal course," take “economic 


action" in such cases, took no such action of any kind, 
wr A ne ewre? nm a RAEN GS A AAMT RA I TF Sie et TD 


and made no protest, 
. a aed 


To illustrate the opposite situation, where MEBA 


' has, without protest or economic action by any labor organi- 


zation, displaced another organization as a result of a 
transfer, I note the very recen:s case of the sale by 


Texaco Ince of the tanker S.S, TEXACO WISCONSIN to Hadge 
Haven Farms, Inc, This sale was made just two months ago, 
on May 5, 1961, and following industry practice, Texaco Inc 
paid off its crew on that date, The purchaser then pro- 
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ceeded to retain a new crew, dealing with the bargaining 
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representatives with which it has contracts ~ namely, the 


seutethcaateeadeangeietil 


Masters, Mates and Pilots and MEBA (replacing the Texas 
gata Greivele Jansclabion), the Radio Officers Union (re- 
placing the Texas Radio Officers Association), and the Sea~ 
farers International Union (replacing the National Maritime 
Union). Again, none of the displaced unions took any 
economic action whatever and no one protested, although MEB 


now describes economic action in such cases af being 


"normal," 


_ In its handling of the vessel formerly known as 
the S,S, KINGSPOINT (now the S.S5. TEXACO WISCONSIN), Texaco 


Inc, has followed the procedure which had previously been 


used in the cases of the two other American flag tankers 53a 
formerly owned, directly or indirectly, by Paragon, At the 
time Texaco acquired Paragon's stock, wholly-owned subsidi- 
aries of Paragon owned two T+2 tankers, the 4,S, GREENPOINT 
and the 8,S, HUNTERSPOINT, These ve&Sse)s had been operated 

by another wholly~owned Paragon subsidiary, Circle Shipping 
Co., which had collective bargaining agreements with Masters, 
Mates and Pilots, MEBA, ARA and NMU, These vessels were lai 
up and the crews paid off on November 4, 1959, Title to 

these vessels thereafter passed to Texaco Inc, on March 7, 


1960, 


In August of 19 che S.S, GREENPOINT, renamed the 
S.S. TEXACO NEBRASKA, was crewed up with members of the 
labor organizationswith which Texaco Inc, has collective 


bargaining agreements, 


On February 9, 1961, the S.S, HUNTERSPOINT, renamed 
the S,S,:' TEXACO KANSAS, was similarly manned, In these 
cases, as in all comparable situations, the MEBA, the MM&P 
and the ARA were displaced as a result of the change in owner~- 
ship. In these cases, as in all others, the MEBA and the 
other displaced unions made no objection and took no economi 


action whatsoever, 


In short, I respectively submit that MEBA is engaged 
in an unfounded attempt to employ the injunction of this 
Court as a vehicle for asserting claimed rights, and for ace 


complishing disruptive objectives, without any basis what-~ 


- 
ever in law or historical practice in the maritime industry, 


While MEBA purports to seek preservation of the status quo, 
“Sseeeenememns 


its actual purpose is to alter sonplevesy the normal course 


Roe ee. aes on 
eo ee en ee eas t= eS ee Mor a een eme me care wee ae. 


of business a and operations in this industry, which the Courti's 


injuncticn was desizned to preserve, It is respectfully 


eh 
' prayed that the motion of MEBA should in all respects be 


denied, 


Sworn to before me this 


19th day of July, 1961. 


¢ f 
oo. ft 

N i ‘ by s eee 
IRA H. LUSTGARTE 


Notary Public, State of New York 
No.41-2429815 Queens County 
Term Expires March 30, 1963. 
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DECISION OF WYATT, U.S.D0.J. ON FEBRUARY 19, 1971 (71 CiV.582) 55a 
SATEQUAL MAuITINS Curos or [Filed February 19, 1971) 
ANURICA, APL~ClO, PlaintLee 
~Yur 
COMMEACE YANRERS COBPORATION, 


72 CAV. Sae2 


This is a cotion by Vaiulaye Steaaship Corp, (VYantaje) 
fox an order (@) percittiny Vantaca ta iatervene in this ection, 
(4) denying an apvlication by plaintiff for a permanent 
injunction, end (c) clssolving a <amporaxy rustralaing order. 


bafendanut Cotsierce Taniers Corooration (Ceimsarce) 
Gens O16 Cenker “barvara’. conmerce la a party to an arreement 
with «ational Maritire Union of averica, *#FL-CIO (igU) «under 
which NAU is tne collectiva vargainina agent for unifeensed 
personnel ct theparbara‘tiia perdiuu of the acrucment ia until 
June 19, 1972. Snis agraacent cceatainas a provision that Lf the 
vareara is sold for operation under toe United Crates flay, Comores 
wlll ovtain fron tha purenaser & written undemizine, for the 
benefit cf UMU, that tha ayrecuont between Wil ana Cocewerce will 
continua to spoly te the cperation of thu Jarbara and that tar 
purcuaser will cosply with the said asragment ~- in other words, 
that 200 wid) continee te $4 the eolisctive sargatcoing eeunt for 
the crew, The agres:ent provides for arbitration, 


By agreement Gated OCscerber 23, 1970, Commerce sold 
Barvexra to Vantage fEor £2,750,0%14, delivery ef titie to ce cn 
Mebruary 2¢, 1971, ‘tnore is noth "uarca~ Veute 
contract shich cbligsates vantage to wbserre the Cowaree ai 
agreencuk, Apparauély, Lf Co:cwrce 15 wraovle to deliver iby 
telruary £8 for reasons beyond its control, Vontate may not saacel 
waitil “arch 31, 25 Vantace states that it nas chartered the 
pakvard aud muse JaLds i# tot later than Mares 59 3971. 


4 


If Coumersce is able to well tie tarsara, Comuvree will 
be out of the ahivping susiness: At has so other vessels, 


Vantags boa other voothels and Lt was represented at 
oral argutent thac Vantage has an ayreement with ocafarer's 
international Union (31U) wieer which SIU is tae collectiva 
baryaining agent for all crew serocrs of all Vantege vessels, It 
ds recresentad that Vantate cannot coserve the Cemnmereuei20 
agra@onant, secause, uncer tue Vantage-cll sgreenmcent, Vantage must 
Geal with SI0 as to any vessel it acquires, 

Commerce and Vantaye clain that tha provision in the 
Cotmerce-NNO oareescnt as to saly of tie Garnura is Lllacal an in 
violation of the antitrust law and algo ag in violation of Jectina 
k(w) of tae National Laver Ralations Act (29 0.5.0. § 193(e)) and 


56a 
perhaps other sections of that Act. 


WU secured an arvitration award in its favor end 
against Goxcwree on february 6, 1971. ‘the arbitrator found that tre 
gales consract w.7 Comierce was a vicelation of its agreement with 
iW because the asfurances of Vantase, as reguired wy tua nei 
contract, were not obtaines. iis is the only possidle ftincing 
taat the arbitrator could iave mace. Ceotserce Krepyessnts tuat 
tie arpitravor recused to ¢oueider whsther tha contract provision 
pic ig eric ox not, xuling that ne could ovaly accept trae contract 
at face vedi, 


Tao award “enjeolued anu vestraineG’ Commerce © iros 
Ccelivery" of the oarbara te Vantage. 


On February 9, (1¢M0 cocuenced this action aqalase 
Cowaerce to enforce thu aware by #2 injunction ef this court. 
Jurisdiction 43 asserted wider 29 Ues.c.e & Ids, 


On the same day, Feoruary 9, I maga an orcer 
requiring Cosucrcea to Siow cuuse en feuruary 10 way the avara 
should not La confirrsd agau way Commerce enould not by vi jolacu 
from transfor of tum sarvara to Ventage, unless tnaora Le covplilance 
with €56 Cocmeren<wiG mjyianenn. On WOtLEO to Conterce, Giese 
was @ tebpoxary restreininy cider agninct Cue traasfter, 


Sia motion of HMV was poatponsd by atipulation Tron 
Fuotwary 16 to Vebruary 24. 


sla motlun by Vonage was neard on *eoruary. lo. 


It veges cleat that tue mothon of Vantage to intervene 
must be, and is, granted. vaennieally tnoere is no “pleading 
Bevting forth to . dafon.** by Commerce, as reaubrod by 
Ped. We Civa # af{e Voutace ia albbowou to intervena Au & 
defencant and dis “ocled tO sutve an ansver noc later toon 
arch. 2, L971. 


Tt also acans cloar that tie motion of Vantace for 2 
Genial of the motion Gf uc to enforce tha eward must oe, anti is, 
denied. fie tu potion will bea on the wotien celendar ca 
Sooruary 23 ang Vantage ean sxe known its views at tnat tlic. 


Tha revaining dsaua 43 whether the terporary restrainain, 
ordex ahouleé ba dissolved. 


Charges wave pean [Lled by Vantaye whtu WLon aas ciesc 
Guerses will at soe point oe Cecided oy tue 6G. Taese carr ccs 
ars beyond tae vropar coqnuiszaace of thia Court, pue a ruling by 
Nh dn favor of Vantagu would atfect tie curfescenent Gi tie 
award by thle Court. 


a 
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Commerce and Vanteve raise a serious qucestion 
whether the provision in tie Cosuieree-a4U agreement violates 
the antitrust laws. It ia axid to ve ono of first inoression 
and tnat tha prevision itself first care into baing in 1369, 
Cextainly tho provision restricts, in practical effuecr, tie 
alo of tne vessel to those unitad States fluiz oucratars who 
havo agreements with cu or to foreign flay opoxratora, she 
vessel cannct oe Huid to anyone wie, like Vantage, has an 
agroausnt with Siv or another Union, Comserce and Vantage 
ouunt to se avle to litigate the iszue. 


On balanca, I @i poereuadeun Soumree and Vantaje 


will suffer fron tha restraindlay; orger mucn sore tnaa wil will 
guffer 4f£ 4t is dissolved. 


Ie is ny intent’ that. wid be avle, ££ it suceseds in tio 
liti:,;stion, to be in tae saia sosition it would be in vere the 
award to oe vresantly cnforcec, 


A euffiedent bond will i: rested te cover contrinations 
to tua GNU ponsion func for the thus tue Jarbara 18% not operated 
under the Conmerce-liu agresmunt, 


tw undertasdng will oo giLled by Vantage trat ‘i. 
succeeds in this action, Vaatace vill wut asl in tina same positica 
it vould aave beca ia had tae rastreinis: order been continuce, 
ducluding reprosentations Uy Vantays to the Lbs appropriate ta 
tue purpoca. 


Upon voupliance with thase eoaditions, the restraininy 
oxder will be cfLlasolved. 


Gettie order on netics, which may be short if reascaabls. 


patea: Fesrugry 19, 1971 


THIER GB. YYATY 
united Brates bistrict Judge 


ANTAGE UNDERTAKING ON FEBRUARY 22, 1971 (71 CIV. 582) 


(Filed February 22, 1971) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff — | 
-against- Index No. 71 Civil 582 , 
4 


: 
COMMERCE TANKERS CORPORATION, UNDERT»..XING 
Defendant 


| and 
VANTAGE STEAMSHIP CORP., 


_ Interveniag Defendant 


In compliance with a decision of Honorable Inzer B, 

Wyatt, United States District Judge, dated February 19, 1971, 
the undersigned, Vantage Steamship Corp., 4 New York corporation, 
having its principal place of business at 11 Broadway, New York, 
New York, the intervening defendant herein, does hereby undertake 
as follows: 

If National Maritime Union of America AFL-CIO (herein- 
after called "NMU") shall succeed in the above entitled action 
4n obtaining a final cofifirmation of the award of the arbitrator 
permanently restraining and enjoining cicenbions Tankers Corporatior. 
(hereinafter called "Commerce") from selling the SS BARBARA to 
any purchaser who does not comply with Article I Section 2 of 
the current Collective Bargaining Agreement between Commerce and 
NMU, the undersigned will put NMU in the same position for the 
remaining period of the said Collective Bargaining Agreement 
applicable to the SS BARBARA that it would have been in had the 


restraining order been continued. 
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7 polars fa 
Vas heg canter tales “tah f i ere oe 
, The ersig.ed represents to the National Labor 
{ee AcNsr, baa Arye 4a. f fed fUrtel wien, Tee Sete ye - 
Relations Board that the - -undersigned will i withdraw ith 
LF b7 ay? hry. Osun 44 Aah The Stott tC heer ge as lee. 
bso ac -aileging-unfair labor practice undér ‘fevilon 8(e) of 
a pore te Asis es rae FR. KLAUS ce. tptica lt The: 
ational Labs Atess Act and that the unde reigned will 


(io oe on 
Lie one tana. determination of the National Labor Relations 


~Board-etlating to this matter. 
IN WITNESS WHEREOF, the undersigned has executed this 


undertaking this 22% Gay of February, 1971. 


VANTAGE -STEAMSHIP CORP. 


DEFENDANT'S ANSWER (Filed February 25, 1971) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff, 


71 Civ. 582 
- against - 
ANSWER 
COMMERCE TANKERS CORPORATION, 


Defendant. 


Commerce Tankers Corporation, by its attorneys, 
Marshall, Bratter, Greene, Allison & Tucker, for its 


answer to the complaint herein alleges as follows: 


FIRST: Admits the allegations 


contained in paragraph 1 of the comolaint. 


SECOND: Admits the allegations 


contained in paragraph 2 of the complaint. 


THIRD: Admits the allegations 


contained in paragraph 3 of the complaint. 


FOURTH: Denies the allegations 
contained in paragraph 4 of the complaint, except 
admits that the plaintiff and defendant entered into 
an agreement dated June 16, 19°9 which provided in 
part that: 


"Me Company in entering into this 
Agreement hereby recognizes the Union as 
the sole collective bargaining agent for 
the Unlicensed Personnel employed aboard 
all vessels of the Company where the 
Company has recognized the Union as such 
agent.” 
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FIFTH: Admits that the defendant 
entered into a collective bargaining agreement and 
respectfully refers the Court to that agreement for the 


proof of the terms and conditions thereof. 


SIXTH: Denies the allegations 


contained in paragraph 6 of the complaint, except admits 


that defendant has entered into a contract of sale for 


the Vessel SS. "BARBARA", 


SEVENTH: Denies the allegations 
contained in paragraph 7 of the complaint, except admits 
that an arbitration between the parties was held and that 
an arbitral award was issued and respectfully refers the 
Court to that award for proof of the terms and conditions 
thereof, 

AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE 

EIGHTH: The award of the arbitrator 
should not be confirmed and should be vacated on the ground 
that the arbitrator exceeded his powers in making the award 
in that the collective bargaining contract provision 
construed by the arbitrator is in violation of the antitrust 
laws, on its face, is in violation of the antitrust laws as 
applied and construed; in that the provision is in violation 
of the National Labor Relations Act; and in that the 
arbitrator modified, changed and varied the terms of the 


contract between the parties. 
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AS AND FOR A SECOND 
AFFIRMATIVE DEFENSE 
NINTH: The award of the arbitrator 
should not be confirmed and should be vacated on the 
ground that enforcement of the arbitrator's award by 
injunctive relief or otherwise would result in enforce- 
ment of a contract in violation of the antitrust laws 
and the National Labor Relations Act. 
AS AND FOR A THIRD 
AFFIRMATIVE DEFENSE 
TENTH: The matter before the Court 


is within the exclusive jurisdiction of the National Labor 


Relations Board. 
AS AND FOR A COUNTERCLAIM 


ELEVENTH: This Court's jurisdiction 
is based on 28 U.S.C. §1337. This action is instituted 
under Section 4 of the Act of Congress of October 14, 
1914 (15 U.S.c. 15). 


TWELFTH: Plaintiff and defendant 
entered into a collective bargaining. agreement (the 
"Agreement"), dated June 16, 1969 and annexed to the 
complaint as Exhibit 1. The Agreement expires on June 15, 
1972. 


THIRTEENTH: Article I, Section 2 of the 


Agreement was included in the Agreement at the request and 


insistence of the plaintiff. 
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FOURTEENTH: Article I, Section 2 of the 


Agreement is in violation cf the antitrust laws on its 
face and in violation of the antitrust laws as construed 
and applied in that Article I, Section 2 is in restraint 
of trade and diminishes competition in the sale of vessels 


subject to the Agreement with a consequent effect on prices. 


FIFTEENTH: As a result of the foregoing, 
defendant has been restrained from the free alienation of 


its vessels. 


SIXTEENTH: As a result of the foregoing, 
defendant has been damaged in an amount which cannot be 


determined at this time. 


WHEREFORE, defendant Commerce Tankers demands 
judgment: 


(a) Dismissing the complaint; 


(bv) Awarding defendant threefold the 
damages determined to have been susteined by them, together 
with the costs of suit, including a reasonable attorney's 


fee; and 


(c) Such other and further relief as 
the Court may deem just and proper. 


Dated: New York, New York 
February 22, 1971 
MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


By 
A Member oO e Firm 
Attorneys for Commerce Tankers 
Corporation 
Office and P. O. Address 
430 Park Avenue 
New York, New York 10022 


Cp = yar ‘ u ve “| 
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| AFFIDAVIT OF NED R, PHILLIPS IN SUPPORT OF PLAINTIFF'S MOTION 


ED 3 PRELIMINARY INJUNCTION (71 CIV, 582) 
UNG UE “D atarn DISTRICT Co 


TRICT OF NEW vous 


' 


NATIONAL [TIME UNION OF 
AMERICA, AlL-CIi AFFIDAVIT OF NED R. 
PHILLIPS | 


-against- 


COMMERCE 


soiRicr CHS 
SrLED 


STATE 


COUNTY 


sworn, deposes and says: 

associated with Abraham 

Freedman, counsel f< the plaintiff, National Maritime Union 

of America, m6) NMU), and am fully acquainted with all of 

eretofore had herein. 

submitted jin support of plain- 

tiff's motion for a preliminary injunction pursuant to Rule 65(a) 
of the Federal Rules 

defendant Commerce T 3 Corporation, (Commerce), from selling, 


-ransferring, ytherwise conveying its vessel, the S.S. "Bar- 


ara’, to Vantage St 1ip Corporation, (Vantage), or any other | 
{ 


purchaser, without complying with Article I, Section 2, of the 

:olleetive bargaining avzreement between NMU and Commerce in ac- 

‘-aedanee with the terms of an Award of Arbitrator Theodore W. 
made pursuant to that collective bargaining agree- 


tion has been brought to confirm that Awar 


65a — 
Background of the Arbitration Award 

3. In June of 1969 NMU extended its collective bar- 
gaining agreements with the operators of various ocean going 
vessels, including defendant Commerce, for a period of three 
years from June 16, 1969 to dune 15, I97e. he collective bar- 
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gaining agreements provided, inte plia 
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Agreement, 
3 Agree- 
sold or transferred 
Ly n business 
by this Agreement 
United States flag 
g a vessel which the 
charters and the 
-erminated), said vessel 
i or transferred with the 
employees who either are 
provided by the Union in 
1 terms of this 
number as may be 
nen the Union and the 
-erm "transfer" shall 
any chartering 
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Company obligates itself to ob- 
the benefit of the Union a 
on undertaking with the Union to b 
sed by the business entity to whic 
vessel has been sold or transferred 
for the full term of tne Agreement 
its terms and provisions shall 


apply to said vessel except as herein- 
above provided and that said business 
entity will fully comply with all of 
the terms and provisions of this Agree- 
ment and any amendments thereto to pre= 
serve the jobs and job rights of the 
Unlicensed Personnel covered by this 
Agreement and to protect and maintain 
the wages, pension rights and other 
economic benefits and working conditions 
provided such personnel under this 
Agreement. 


r } 
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(c) The Company agrees that if it de-~ iy 
Sires to sell, bareboat charter or in 
any manner whatsoever transfer a 
3@1 to another business entity, whether 
Inited States flag or Foreign-flag 
; timely written notice to the 


-emed of the 
C argaining 
Agreeme in the ever I any viola- 


tian 


OMMerce was 
the 3.5, 
company, a 
th, 297, | 
Article I, Section 
agreement. (Said letter is 


annexed hereto, made part hereof, marked Exhibit od | Ae 


lon to dispose of the vessel = equire >y sub-paragraph (c) 


| 
! 
time prior thereto had NMU peen notified of Commerce's aia! 
| 


: 1a 
Article 


defendant admitted that a con- 
entered into which 
February 
Commerce indicated that it recognized its 
responsibilities under Article I, Section 2, and would comply 
them. \A copy of said letter is annexed hereto, made 
part hereof, marked Exhibit 2.) Upon receipt of this letter, 
representatives of NMU contacted the intended purchaser, 
Vantaye Steamship Corporation (Vantage) seeking to confirm 
that Vantage would recopnize the NMU contract. Vantage, 
however, notwithstanding the ussurances that had been piven 
by Commerce, advised NMU that it had a contract with another 


union and would not recognize the NMU contract. 


ce 
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| 6. Vantage is party to a 


collective bargaining agreement 
with another union, the terms of which require it to recognize 
that union as the representative of all unlicensed employees 
aboard its vessels, The >fore, should the "Barbara" be trans “erred, 
members of the bparmailning | 
ntly lost) 
members of the bar- 
cessation of 
made by reason of 
the continued employment abs the ve 1 of these employees, 
, and the NMU Welfare Vacation and relate similarly 
lhe adversely affected. 
7. Article I, Sectio Boge’ the above mentioned collective 
pargaining agreement between NMU and Commerce sets forth a griev- 
'anee and arbitration procedure. (A copy of the collective bar- 
| gaining af >ment is annexe! 


Exhibit 


aida collect-— 


Fo hear aM aeve nine i 4 sputes 


to Mr, 
arose 


T, Section ¢, 


telegram Commerce requested that 
the arbitration be pu i‘ after January 28, 1971, for the 


reason that the! ounsel was not then available. Accordingly, 


the arbitration was scheauiea it February 8, 1971. 


ot en s+ rad raheyiacl mis ‘ 
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i a On the 8th day of Iehruary, 1971, at a time and 


{place appointed, notice of which was given to both parties herein, 
ii the said Arbitrator heretofore named, subseribed to his oath of 


office and proceeded to hear the poors of the parttes. These 


ba 
. il : he sk eke , ’ 
P |. proofs consisted, inter alia, of the Letters heretofore aderntic 
| fied as Exhibits 1 and 2, of the collective barraining agreement, 
‘ 
Exhibit 3, md the admission by Vommerce that it had not complied | 
y hh | 
o, Of the agreement. Therearter, upon 
a completion of his study of all of the dacts, circumstances , | 
| 
elements and proofs entering into the controversy submitted to \ 
‘ ithim, and after considering all of the cvidence and arguments 


submitted by the parties, the Arbitrator issued an Award in 
5 writing duly acknowledped and dated the 8th day of February, | 


s : <i Gs eo a! Ne ae i ; : , 
(1971. (Annexed hereto, marked Exhibit 4, is a true copy of said | 


Award). | 
| 
pee rue oo oi rss qt the Award yere duly le livered to de | 
| 
- | 
ponent on the & bay bivuary , if abs { 
! 
| 
fal q 
Prior Proceeding: In fourt | 
a 
Lae yn tn fo Lbow ine lay, Mebruary 9, 197] » DPLeTNtSLE 


NMU filed a complaint in this Court seeking (a) confirmation of | 
rer ae Hew wee - aura wal s an i a - } ene | py pike Spas 4% ‘ ‘ | 

the arbitrator's award; -(| i pernanen injunction restraining, | 
a i 


\ 
und enjoining, defendant from the sale of the S.S. "Barbard' without 


complying with Artiede £, Section 2; of the collective bargaining 


mit be pro- |} 


complaint is annexed 


hereto, marked Exhibit ')). \t the same time, proceeding by Order 


, vhow Cuuse, NAY gout a Uunporary restraining order enjoinin 


the transfer cof the Jarbara’” pending a hearing on whether 4 p2 


4 


injunction should Issue. The application for a tempor 


liminary 


restraining order came before this Court, the Honorable tfnuce b. 


Wyatt presiding, on the arternoon of February 
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the counsel who had appeared | 


before the arbitrator. Judge Wyatt granted the temporary rentratne 
,, ing order and set argument on the motion for preliminary injune- 
tion for February 16, 1971. The a he request of counsel 
for Commerce, by stipulation of the parties ,. which 2S approved 

by the Court, argument on the motio "or a prelimi: Lnojunction 


‘was adjourned until 

4, Notwithstanding the adjournment until February 23, 
mmerece's request, on the morning 
‘eceived a notice by tele- 

2eking an Order to 
ntervene in the action 
for relief 1 re ff of diss ng the temporary restrain- 
Z order which had been ¢ ed February 9, 1971. Vantare's 


application for an Order to Show Cause was argued before Judge 


afternoon of 
intervene 
as seheduled. 
memorandum 
‘evious ly 
Show Caus 


before Jude 


Upon com 


february 


Haus OVA Led de 
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raised in Vantare's application. 


nexed heretio, marked Iexhtt 


the temporary 


pliance by 


which have not yet 


y 


until an order is 
affidavit, no such proposed 


has any order bee 


must 
action Vt 


have been 


would make t 


appropriate 


lations ‘Board (NLR 


hgh e Wr 


stems from statements mad 


0U 
of Tet 


afternoon 


Cnarpees 


yractice 
11d resolve 


a Pah: vera 


order 


representat 


Vo o> 
nse 


Ls opinion 
contemplates 


upen the com- 


detat ls. oF 


preparation 


submitted, nor 


ntemplates t as a con- 


gtraining ordexy, Vantage 


.@NMU sueceed in the 


same position that it would 


been continued, and 


the National Labor Re- 


preference to the NLRB 


arument | 


ac. the 


Filed wunfadie 


hat the 


big cand. 


an | 


bon Go pvrov ide 


not 


statement is 


clear 


repre= 
labor 
‘ 


Moreover, Once 


state of f: 


Lhe wot l 


Wada ate 


WaT es: 


arbitration award 


> 


will be frreparably injured aud without any adequate remedy at 


Law or berore e NLRB Moreove notwithstanding the statement 


appropriate 


by such repre itation 1 det ii if the appropriate 


eonstrued themsel 


ame 
would } bee rere th ( C immediately enforced. 
Under the circumstances ft Wr aie rls. > only way that that 


ansfer of 
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viously stated, plaintiff will suffer immediate and irreparable 


injury if injunctive reli 
no other application 


revious 


any other 


requests the Court to 
enforce 


; 2.2 
Ehe (S45 


Sworn to 
S<2And day 


) 


Ae te, 


bf, 
BAL ft - th gts © - 
7 


woubt: J64N5G0, HOTA PUB. 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


xX | IT 1 - LETTER FROM NMU TO DEFENDANT DATED JANUARY 11, 1971 73a 


ye 


Vou - Comm any far har 


o¥s Wed Phillips uv 
Gone Spacte 


fal Sinskins 


PL. RE Qa | ee ae 


Jwith the Amencan Federavon of Grba and Congress of Industial Orgs cations 


tf TH AVENUE, NEV YORK ov yoo) . Sk. ee ee be ee ae 2 a | 


January 11, 1971 


Mir, Milton Pilalas, President 
Comucxrce Tankers Corp. 
4 Bupire Ship Agents & Brokers, Inc. 
:00 vifth Avenue 

vw York, New York 10036 


Jonclemens 


It has come to our attention that you are 
wiplating the sale of the {/S MARBARA to another 
tean-Flag Sccamsnip Company. 


Your attention 10 directed to Article I, Section 2 
- Collective Burguining Agceement which requires 
you obtain from the purchasing company, as- a 
tion of any such sale, an ageeement that the Collective 
sstndng Agreement shail continue to apply to the vessel. 


Pisuse advise at once ly return mail whether you are 
~e Concemplating the sale of the vessel, if so t» 
wo aid What steps you are taking in compliance with che 
st]oo.ive Bargaining Agreement. 


Very truly yours, 


Gs % oa ° iid * ‘ e» @ 


paweenn ee ae 


- , F- . : Pad 
BIT 2 =" LETTER FROM ‘DEFENDANT TO NMU DATED JANUARY 13, 1971 7ha 


DIATE" 


Naw YOud NEP vd TAT 
Bait Cette Aocsien de UerKes 
wuu Fie Veh avd Oe. 
: ’ 


babersce et Wee 


Jamary 13, 1971 


. Hod Bar 


Iptik. «Lt 
46 Stith 
uw York ’ N. 


D..c Mr. Barisic: 


Th. reply to your lette of Jeonriy 11, 1971 addressed to me as 
sidcat of Comnsice Tar! Ge. poration, I wish to advise 
iat our tanker "HhoLIA" voy sold ana ‘dverced to Texas City 

fining, Inc. on Uscambey 23, 1970, ‘ furthor, that a 
untvact of Sale has been caturc i Sno for the “BARBEARA" to 
ty Vantage SS Corpsratica for Colivesy ucheduled sometime in 
4uoruary. 


Gesmiorca Tankers Corporation is 6 wholly-owned subsidiary of 
vernitron Corporation, amd ths final nogotiations for the sale of 
chase voaouls — wide directly botwvoon Vernitron Corporation and 
the buyess throuzh tha brokert co fina of Bliketallory & Coupany. 
Moy your guidanca, et the cimt of nicotiations for the sale of 
Ukuecg vussels I advised lu. Hix of Dlin-Hallory & Company that 
she gx x unions, includiag ilu, with Unich (i:_zoree Tankeis 
Comporation hed colJectivo Us. eining erges ube must. continue to 
it ths vessels aftr thoty culo, cud tha} this was to be made a 
smilition of tho este; ti 1 he acourcd uo thet this was fully 
Merelacl 1 ga would bs f.. sesecd ca pisspective buyers. 1 know 
bo me unions are continuirs on the TALIA end have no 
believe thut it vill bs othoruwise with the 


Very truly yours, 


ACS TALIERS ( CORDO: tATICH 
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EXHIBIT 3 = AGREEMENT EFFECTIVE JUNE 16, 1969 THROUGH JUNE 15, 1972 
BETWEEN VARIOUS TRANSFER COMPANIES & THE NMU 


76a 


EXHIBIT & - ARBITRATION OPINION AND AWARD 


(Omitted here but printed at p. 3a) 
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EXHIBIT 5 - COMPLAINT 


(Omitted here but printed at p. la) 
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EXHIBIT 6 - DECISION OF WYATT, U.S.0.J. 


(Omitted here but printed at p. 55a) 


79a se npn 


ORDER OF WYATT, U.S.D.J,. ON FEBRUARY 22, 1971. (71 CIV. 582): 


UNITED STATES DISTRICT COURT “(Filed February 22, 1971) | 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL, MARTT 
AMERTCA, AL CHO, 


e i a) 
Went. “he : , 
> + 5. OF N. i a 
. ‘ew u¥ 


“AOL ws sii / 


: tndex 
JOMMERCKE TANKERS COKPORATION, 


Defendant. 
-and- 


VANTAGE STEAMSHTLL) 


A motion by Vantage Steamship Corp. (hereinafter called 
"Vantage") pursuant to a A of the Federal Rules of Civil 
dure for an order: (a) thi: Lt be permitted to intervene 
proceeding; (b) that the application of National 
ritime Union of America, AFL-CIO (hereinafter called 
fur an order permanently restraining ‘and enjoining the transfer, 
sale or conveyance of the SS "BARRARA" to Vantage be denied dn 


that the outeatanding order restraining Commerce, 
{ 


‘ 1 ‘ . gs 2 i ae oe cal es P 
ue Corporation (hereinafter called "Commerce") from sclling 


suid vassel to Vantage be dissoived; and (d) that Vantea 
buch other and further relier as ta this Court may ceca 
propor having duly come o1 he heard berore this 
der to Show Cause issued Febraary 16, 1071. 
to. Show 
T. Corlettcc 
Pidavit of Davi 
bUpPPOr ec 


Von by cage 
OULLUILE 


80a 
and the Affidavit of N. R. Phillips verified the 8th day of 
February, 1971 in opposition to’ the said motion and, on the 18th 


day of February, 1971, Vantage having, appeared before this Court 


by Martin C. Seham of Messrs. Surrey, K sik, Greene & Seham and 


by Eli Ellis of Messrs. Hill, Betts & Nash and Commerce having 
appeared by Richard L. Bond of Messrs. Marsnall, Bratter, Greenc, ' 
Allison & Tucker and NMU having appeared by Charles Sovel of the 
law firm of Abrahem E. Freedman, it is, on motion of Hi!1l, Betts 
& Nash and Surrey, Karasik, Greene & Seham, attorneys for 
Vantage 

ORDERED, that » motion of Vantage for leave to 


is granted and Vantage is direct ced to 


intervene as a defendar 


erve an answer to the complaint herein not later than March 1, 
1971; and it is further 

ORDERED, that the motion of Vantage for a denial of 
motion of NMU to enforce the award of the arbitrator which 
permanently restrained and enjoined the transfer, sale or con- 


veyance of the sgid vessel to Vantage by Commerce be denied at 


Harr JA ita f ¢ aw y O41 O42 ~~ Cra AS @ 
this time but Verve wena tpt a et Stee. setts 4 


known-—c-t-the+tine that-bhie MUL nottern—iidl_bo—en- treo bi. 


CL ben a: se api Oe fie PEhrUsryryeoos” fa kyjand 
{ 


Le ws Pg _ Poraive g 1 (oe ets ee 
SME PO io ia the sum of $7’ ee oo | 


BOND 7 AS earl t 
cover contributions to the NMU Pension Fund for such time up 
ic, not operated er The 
Bereainins Agreemens; and 
VAWLACE HAVING FILED an undertaking in this Court 
uceceds in this action in obtaining a final econrirmmatle 
ava of the arbitrator permanently restraining o1¢ 
Commerce from selling tue SS PARBAKA to any 


rT , 
OL 


h Article 1, Section 


8la ESE ae ae von na me 

i Collective Bargaining Agreement between Commerce and NMU, Vantage | 
will put NMU in the same position for the remaining period of the! 
} said Collective Bargaining Agreement applicable to the SS BARBARA, 
j that it would have been in had the restraining order bea con- 

_ tinued, which undertaking includes representations by Vantage to 
the NLRB that it will not withdraw its charge alleging unfair 
labor practice under Section 8(e) of the National Labor Relations | 
' Act and that it will abide by any final determination of the 
National Labor Relations Board relating to this matter. 

IT IS FURTHER ORDERED that the temporary restraining 
order contained in the Order to Show Cause dated February 9, 19071 | 
enjoining and restraining Commerce from delivering the said 
, vessel to Vantage or any other purchaser without complying with 


Article I, Section 2 of the said Collective Bargaining Agreement, 


3 a an@-the same neweier fs dis¢ oa Hig, pain ys 


Sis a 4) AD 5 ihe, CG “A) | 


C1, AX OH u 


: ea 


Dated; New York, New York 


February77. 3 BA a7 1 


} 


‘ORDER OF FRANKEL, U.S.D.J. ON FEBRUARY 24, 97h 


C7T CW: 582) (Filed February 25, i971); 
UNTYED rats HYSTRIct CouRT 


SOUTHERN DISTRICT OF NEW YORK 


WALTTONAL MARITIME 
AMERTCA, AFL-CIO, 


-against~ Index No. 71 Civil 582 


COMMERCE ‘‘ANKERS 


Sarid 
VANTAGE STRAMSHIP Corp 


fntervening Defendant. 


Plaintiff having moved by Order to Show Cause for an 
Order confirming the award of arbitrator Theodore W. Kkheel, Esq., 
dated February 8, 1971, which enjoined defendant Commerce Tankers 
Cocporation from transferring its vessel, the S/S "Barbara", to 
Vantage Steamship Corp., or any other purchaser, without comply- 
ing with the provisions of Article I, Section 2 of the collective 
bacygaining agreement between the National Maritime Union and 
cce 'lankers Corporation, and for an injunction enforcing 


award and said motion having duly come on to be heard betore 


ebruary 23, 1971, at which time plaintiff 
: ' r i$ 


+ 


Freedman, Msq., Charles Sovel of counsel 
cporation appeared by Messrs. Marshall, Brattc 
Tucker; Charles’ H. Miller of counsel, 
Corp. appeared by Messrs. Hill, Rett: 
avasik', Greene & voham, Martin Cc. 
having been stipulated hs 


the motion as one 


‘ 83a 


NOW, upon hearing the arguments of the parties, and 


upon the motion of Abraham E. Freedman, attorney for plaintiff, 


rE is 


ORDERED, that pending the determination of plaintiff's 
| motion for a preliminary injunction, defendant Commerce Tankers 


Corporation he and hereby is enjoined and restrained from trans 


ferring its vessel, the S/S "Barbara", to Vantage Steamship Corp., 

' 
or any other purchaser, without complying with Article I, Section eo 
: 2 of the collective bargaining agreement between the National 


Maritime Union and Commerce Tankers Corporation, and it is 


ORDERED, that plaintiff shall post security in the 


amount of $10,000.00. 


Dated: New York, New York 


4 U 


February « /, 1971] ' 


. ' / , (7 [\A 


; : .o i (| ! 
“ALL Paeads ( 
elie Ae fia 


SUPPLEMENTAL ORDER OF FRANKEL, U.S.D.J. ON FEBRUARY 25, 1971 84a 
(71 CIV, 582) (Filed February 25, 1971) 


RP ET cer Rea Tanmp Tr a, hr 
UNITED STATES DISTRICT COUR’ 
(VT 


ay yt “UMWR ¢ I f ‘ ‘ 
SOUTHERN DIGeRICT O1 Nit: YORK ,! y fel 
> Se | ’ i i Tee bEN ‘ arrelve 


” 


FER2Z6 BY) 
TAINS ONAT 2 , ¢ Nay 4 of 

NATIONAL ] i i ) : 4 Fre Ye 
AMERICA, BaG ( Jt 


Index Now 71 Civ. 582 


COUNTER PROPOSED ORDER 


VANTAGE STUAMSI 


obtained an order to show 
signed by The Honorable inzer B lyase of this Court 
february 9, 1971 which 


PLALNCLEE Ss motion for 


{ 


order confirming the award of arbitracor Vheodore W. Kneel, 


Esq., dated February 5, 1971, which enjoined defendanl 


Tankers Corporation m transferring ite vers 

Wonprawyt! a : Chee Ae en ae Bae ‘A a ae 

PARBRARA e. Ose NV OMG wWolans Ly COMMe., OF any ochner 
user, without complying the provisions. of Art 


ot the co} c See AL Pe ras 
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from transferring its vessel, the S/S "BARBARA", to the 
Vantage Steamship Corp., or any other purchaser, without 
complying with Article I, Section 2, of the collective 
bargaining, agreement tween the National Maritime Union of 


America and Commerce 


Vantage Steamship Corp. having moved on February 


by order to show cause for, inter alia,an order 


ranting, Vantage Steamship Corp. leave 


Scruion PL Civ. 


vacating the temvorary restraining 


order obtained by plaintiff, and 


Judge Wyatt havine rendered a decision on 
February 19, 1971 @ranting Vantage Steamship Corp.'s 
motion for leave to intervene and vacating the temporary 
restraining order upon the filing of an undertaking by 


Vantage Steamship Corp. and a bond, and 


Judge Wyatt having signed an order on February 22 


grantin; Vantage Steamshin Corp. leave to intervene and 


ary restrainine order upon the posting 
an undertakins by Vantage Steamship Corp. and a bond 


he sum oP Selo, 30d...) arid 


motion brousht on by the order to 


show cause of "ehr 1. TOF having duly come on to be 


heard berore this re february 23, 1971, at whieh time 


plaintiiy appeured by Abrahnm ik. rreedman, lisq 


counsel, Commerce ‘vankers Corporation 


> 
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Messrs. Marshall, Bratter, Greene, Allison & Tucker, Charles 
H. Miller of counsel, and Vantage Steamship Corp. appeared 
by Messrs. Hill, Betts & Nash and Messrs. Surrey Karasik, 


Greene & Seham, Martin C. Seham of counsel, and 


It having been stipulated by the parties that 
the Court might treat the motion as one for a preliminary 


injunction, and 


Plaintiff having moved the Court for entry of a 
temporary restraining order pending determination of the 


mction, 


NOW, upon hearing, the arguments of the parties, 
and upon the motion of Abraham E, Freedman, attorney for 


plaintiff, it ic 


ORDERED, that pending the determination of 
plaintiff's motion for a preliminary injunction, defendant 
Commerce Tankers Corporation be and hereby is enjoined and 
restrained from transferring its vessel, the S/S "BARBARA", 
to Vantage Steamshin Corp., or any other purchaser, without 
complying with Article I, Section 2 of the collective 
bargaining agreement between the National Maritime Union 


and Commerce ‘'ankers Corporation, and it is further 


ORDERED, that plaintiff shall post security in 


, id 
amount of $ iG, (iti 


iw York, 


ANSWER OF VANTAGE ON MARCH 1, 1971 (71 CIV. 582) 


(Filed March 1, 1971) 
UNITED. STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, : 
Index No. 71 Civ. 582 
Plaintiff, ‘ : 
-against- 
ANSWE 

COMMERCE TANKERS CORPORATION, 

Defendant, 


-and- 
Intervening Defendant. 


VANTAGE STEAMSHIP CORP., Intervening Defendant, by 


VANTAGE STEAMSHIP CORP., | 


its attorneys, HILL, BETTS & NASH and SURREY, KARASIK, GREENE AND | 


StiiAm, answering the Compiuint herein, alleges: 


1. Admits the allegations contained in Paragraph 1 
of the Complaint. a: 

2. Denies sufficient knowledge or information there- 
of to form a belief as to the allegations contained in Para- 


graph 2 of the Complaint. 


3. Denies the allegations contained in Paragraph 3 


of the Complaint. 


4, Denies sufficient knowledge or information there- 
of to form a belief as to the allegations contained in Paragraph 


k of the Complaint. 


5. Admits the allegations contained in Paragraph 5 


of the Complaint. 


88a 
6, Denies the allegations contained in Paragraph 6 
of the Complaint except admits that the Defendant, Commerce 
Tankers Corporation, entered into a contract for the sale of 


the vessel BARBARA to the Intervening Defendant. 


7. Denies the allegations contained in Paragraph 7 
of the Complaint except admits that, on February 8, 1971, an 
arbitration award was made by Theodore W. Kheel in which the 
said Arbitrator restrained and enjoined the Defendant from 
selling the vessel BARBARA to the Intervening Defendant or any 
other purchaser without complying with Article T. Section 2 


\ 
~ 


of the collective bargaining agreement. 
FOR A FIRST AFFIRMATIVE DEFENSE 


8. The collective bargaining agreement which the 


Arbitrator purported to enforce is illegal and invalid because 


it is in violation. of Antitrust laws and the National Labor 
Relations Act. . 

| 
FOR A SECOND AFFIRMATIVE DEFENSE 


‘ 


9. The enforcement of the alleged award of the 
Arbitrator is within the exclusive jurisdiction of the National 
Labor Relations Board. 


FOR A COUNTERCLAIM 


10. This Court's jurisdiction is based on 28 U.S.C. 
Section 1337. This action is instituted under Section 4 of 
the Act of Congress of October 14, 1615 (15 U.S.C. Section 15). 


89a 
11. The Intervening Defendant is a New York corpora- 
tion having its principal place of business at 11 Broadway, 


New York, New York. 


12. The Intervening Defendant is engaged in the 
business of owning and operating U.S. vessels in coastwise and 
foreign commerce and in buying and selling vessels for use in 


coastwise and foreign commerce. 


13. Plaintiff allegedly entered into a collective 
bargaining agreement (the "Agreement") with the Defendant 
dated June 16, 1969 which expires June 15, 1972, a copy of 


which agreement is annexed to the Complaint as Exhibit "1". 


14. Article I, Section 2 of the Agreement is in vio- 


lation of the Antitrust Laws on its face. 


15. On information and belief, Plaintiff imposed - 
its will on the Defendant and through economic pressure forced 
the Defendant to agree to the terms of Article I, Section 2 


of the Agreement. 


16. Plaintiff has used Article I, Section 2 of the 
Agreement to prevent the Defendant from selling the vessel 
BARBARA to the Intervening Defendant or to anyone who does not 
have a collective bargaining agreement with the Plaintiff or 
who refuses to enter into a collective bargaining agreement 


with the Plaintiff and, specifically, has restrained the De- 


fendant from selling the vessel BARBARA to the Intervening De- 


fendant. ‘ 
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17. The vessel BARBARA is a United States flag 
vessel, Official No. 248079, of about 15,158 gross and 
10,632 net registered tons. 


18. On December 23, 1970, the Intervening Defendant 
entered into a written contract with the Defendant pursuant to 
which the Defendant agreed to sell and the Intervening Defendant 
agreed to buy the vessel BARBARA for a total purchase price of 
$2,750,000. 


19. In reliance upon the Contract of Sale, the In- 


tervening Defendant entered into a charter party with Standard 


Oil Company of California providing for the charter of the 


vessel BARBARA for 365 days at a charter hire rate of $10.35 
per deadweight ton per month, which amounts to $271,863.45 
per month and $3,262,361.40 for the charter period. 


20. The anticipated net earnings from the said 


charter party would be about $2-million. 


21. The cancelling date under the said charter 
party is March 5, 1971. 


22. By reason of Plaintiff's actions in forcing 
the Defendant to agree to the terms of Article I, Section 2 
of the Agreement and in: aioe Article iL, Section 2 of the 
Agreement, the Intervening Defendant has been and will be 
damaged to the extent of at least $2-million plus possible 
claims by Standard 011 Company for their damages for breach of 
the Charter Party. 


9la 
WHEREFORE, the Intervening Defendant demands judgment 
against Plaintiff: 
(a) dismissing the complaint; 
(b) awarding the Intervening Defendant threefold 
4ts damages, together with the costs of suit, 
including reason: ble attorneys' fees; and 
(c) such other and further relief as the Court 
may deem just and proper. 
Dated: New York, New York 


March 1, 1971 HILL, BETTS & NASH 


x 


oo re, ro i 

Pod il 8 Nf , net 
f A‘Member of the firm 

Di ye / 


Attorneys for v 
VANTAGE STEAMSHIP CORP. 


Office & Post Office Address 
26 Broadway 
New York, New York 10004 


SURREY, K/.RASIK, GREENE AND 


SEHAM 
Ye 


Lit, sere 
2 


A P 


a Se Ae ts é fs 
A Member or the Firm 


Attorneys for 
VANTAGE STEAMSHIP CORP. 


Office & Post Office Address 
500 Fifth Avenue 
New York, New York 10036 
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OPINION OF FRANKEL, U.S.0.J. ON MARCH 2 Bi “71 C 
Fe iv. 58 
- (Filed March 2, 1971) _ Chr it 


VNTTCD Cio NeSVRCer Cs 
SQUILLUIT Dre's..-0 Pr Le yor 
4. Leos 


~—_ 


WALT CIAL 
NVGNTCA 


71 Civ. 5&2 


OPINION 


Of Counsel 


HLL, Metts & Nahe Esqs. 
ane 
roaet @ 


Survcy, Kauresik, Grcore and Schata, 


How Vow, eds 
atternoys for Intcervenor 
Havtin C. Scham, Erq. 
Dead C. Vein, sg. 
Lui Wilas, Usgqe 
John VY. Lang, Lege 
of Counsel 


“=~ PRANKEL, D.J. 
Undor its collective agreement with tho plaintiff, 
National Miritima Uaion of Imcrica (l1.), covering the three years 
ending Junc 15, 1972, tho defendant, Com.crce Tankers Corporation, 
eromiced: not to. trancter cithcr ef.i+ <7 shins unicss, tho 


purchaser acrced to assure the obligations of the union contract. 


Nevertholeses, withowt informing the Union, defen lent, in December 


* 
~ 


1970, contracted to | -3 chip SS DBosbeare, ber exacted 


no prewise Ircn its purchaser to honor the NNU «agreement. 


Upon learning of the proposcd crengton, the WiU moved promptly 
to demand arbitrution under the collective agreement. De- 
fendant sousht and cbtained celays it may now cone to 

¥Y¥egret: (6 reenact for still further deley wes rejected 

by the Unica. Mo Gxeporicnced permanent arbitrator designated 
by ths partise ta toeir agreement. held that the proposed 
transfer of the ship ves forbidden, and he enjoined it. Now, 
resinting cnfcxecement of the avard, the defendant tenders 

a variety cf trivirl objections along with a relatively svb- 
stantial axgiwacnt thac its collectively biurgaincd obligation 
is void and unenforcenble because it violates the antitrust 
laws, The proposed transferce of the vegsel, Vantage 


Steamship Corp., hza hacn pexmittcd to intervene, and it 


“likewise argues that the disputed contract provision and 


the arbitral award thereuncor must be nullificd. The court, 


acceding to requests that it mova specdily - requcsts 
pressed with special ursency by the defendant and the 
intervenor because of their inninent contract deadlines - 


has cone to the conclusion thet cefendint's obligation is 


* 


valid, subsinting and properly enforecd ky the avard of 
™%, . 


. 


the arbitr>tor. Accoréingly, the Union's application for 


a preliminary injunction, which may wal emount in practical 
effect to a final decision, will be granted. 


The contxyact provision upon which the NMU 


relies, Article I, Section 2, reads this way: 


GQ) The Corpany agrees with respect 
« 


to any veesel which is presently undes or 

may hereafter ceme wader this Agreement, that Lf 
during the tarm of thin Aereenent said vessel 

4c cold or transferred in any taanner to any 
other buciness entity not covered by this 

Agzec sperotion winder Uniced Statcn 

(but not including « vessel which the Ccmpany 
burcbeut chasters and the charter is : 
suid vees¢el shall be sold or txansferrec 

tho complement of employces who cithexy arc or 
shall be provided by the Union in accordance 
with che terms of this Agreement, or cuch number 
as may be agreed upon between the Unj.on end the 
tranuferee. ‘ihe term 'transfer' chal) be 
construed to include any chartexing ¢ a vessel by 
the Company. 


"(b) The Company obligates itself to obtain 
foy the benefit of the Union a written undertaking 
with the Union to be exccuted hy the business entity 


ae 
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-~ 


to which the vessel has been 621d or 
transterred that for the full tern of the 
Agreement all of its terms and provisions 
shall apply to said vessel except as 
hereinabove provided ani that said business 
entity will fully cenply with all of the 

terms and provisions of this Agreement and any 
amenaments thereto to preserve the bbs and 

job xights of the Unliccnsed Personnel 
covered py this Agreement and to protcct 

and maintain the wages, pension rights 

wand other econcnic benefits and working 
Conditions provided such pe.scoennel undcr this 
Agreenent. 


~~. 


"(c) The Company agrees that if it desires to 
sell, bareboat charter or in any tmenner whatsoever 
transfer a vessel to another business encity, 
whether for Unitcd States fleg or Foreign-fleg 
registry, timely written netice to the Union must 
first be given prior to any such male or transfer. 


*(d) This Section shall be decmed of the 
essence of the Collective Bargaining Agrecment 
ana an the event cf any violntion, the no-stirike 
provision of this Agreement ghall not be 
applicablc." 


Having no devbt about the meaning of this 


provision, ddendant decided last October toseli its two vessels, 
It sold one in December and contracted later indie same month 
for pale te the intervenor of its remaining chip, the Barbara. 
Defendant said nothing to tha NM about this. It made no 
effort to scek relief either in the for: of some concession by 
the Union or in a declaratory or other Judicial proceeding 

when there was time Lo press at relativ: leisure the claim that 


an, 


——_———— 
the plain obligations of defendant to honor and preservo 
4ts NMU contract wore somchow void and unenforceable. Instead, 


defendant proceeded in secret, and, on December 23, 1970, 


executed its contract for scale of the vessel and delivery on 


1 
February 28, 1971, to the intervenor. That contract contained 


4 


no provision of the kind defendant was obdlided to obtain 


requiring compliance by the purchaser with the subsisting 


collective bargaining agreement. 


On or about January 11, 1971, the NMU learned 
that there might be a sale of the barbara. It wrote 
promptly to defcndant, reported ite information that defendent 
vas "contemplating" such a satiny snnneen defendant of the 
requirement for preservation of the collective agrecuent, 


and requested appropriate information and ascuranec. 


i 


In a response on January 13, seemingly 


inaccurate ££ not intentionally mislceding, Cefentint acknecmlec 


Coes ee le ane 
a Tt bears emphasis that under the collective agreement 
defendent hod promised that "if jit desire [da] 

to sell, barcbhoat charter or dn any manner 

whatsoever txansfer a vessel to another business 
entity, * * * timely written notice to the Unicon 
must first be given prior to any such sul@ or 
transfer. * 


oe > oe 


aa 
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that it had made a contract for sale of the Barbara; 


acknowledged, too, its contractual duty to preserve the 
collective agreement; and supplied the following double-talk 
on this key point: 


“Comnuerca Tankers Corporation is a 
wholly-owned subsidiary of vernitron 
Corporation, and the final negotiations 

for the sale of these vesecls were ; 

mede directly between vernitron Corporation 
and the buyers through the prokerage firm 

of Wlix-Mallory & Companye For your 

guidance, at the start of negotiations for 

tho sale of these vessels I advised Mr. Blix 
of Nlixn-Malloxy & Company that the same 
uniong, including NMU, with which Conmerce 
pankexs Corporation had collective bargaining 
acxecenents must continued to man the vessels 
eftoy their sele, and that: this was to be made 
a condition of the sale; and he assured me that 
chins was £uliy vnderstcod and would be 
dmorersed on prospective puyers. I know 

that the game unions arc continuing on tha 
KUALIA and have no rease) to believe that it 
will be otherwise with the DARGARA." 


Actually, cf courccs defendant hnew, Of carcfully insulated 
steol£ Frou Leaning, that it would “hs otherwise with the 
PAREDRA." 

dhe Union wasted no time acking defendant's 
purchaser and Learning that its contractual rights would not 
be ageuincd or recoyunized after the sale. On Janucry 25, 1971, 
the MMU demanded arbitration of its reculting dispute with 
defendant. Defendant requested and was granted a postponement 
ta February Ge n roquest for a further adjournment was refused. 
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On February 8, 1971, following the plain terns 


of the contract between the NMU and defendant, the arbitrator 
held illegal and enjoined the proporad sale unless the 
purchaser acknowledged the contract rights of the NHU. A day 


later, the NMU brought this suit to enforce the award. Judge 


= 


: Wyatt granted a temporary rectraining order on February 9. 
Ue ae 


“Then, on further consideration triggered by the intervenor, 
~ 


Judge Wyatt, on February 19, concluded that the reetraint 


—_— 


should be dissolved, and he entered an order to that effect 

on February 22, the day before argument of the instant 

motion, conditioned upon posting of a bond in the amount of 

$270, 361. dvege Wyatt also granted the motion of Vantage 

to intervene, allowing this company until March 1, 1871, 

for the filing of its answer. In dissolving his initial 

temporary restraining orcer fudge Wyatt indicated as his grounds, 

first, a belief that there was a “rerious question" under the 

antitrust lows, and, sccond “[oJn balinca, * * © that Commerce 

and Vantage [wculd) suffer from the seetraining order much 

moxe than NMU [would) suffer LF it [was] dissolved." At the 

2. After Zull argunent on February 23, and apprised that 
transfor of the vessel was scheduled to be accomplished 


by February 28 (Sunday), this court revived the 
temporary restraint by orders of February 74 and 25. 


oom 


game timc, of course, Judge Wyatt noted the pendency of the 


instant motion, and observed that his views on the temporary 
restraining order would leave open for independent consideration 
the matters now being decided. 
a 
Ir. 
Defendant's (and died sileat main point, 
and the only one of substance, is that the provision for 
preserving the three-ycar colicstive bargaining agrecment 
against nullification by sale of thw vessel must be treated 
as void because it violates the antitrust laws. The court 
has studica (again) the authorities thought to sustain this 
view. The demand for speed overcomer the wish to write in 
scholarly detail. It must suffice to outline briefly the 
court's reasons for rejecting the Sided 
 ~he ain of a union to preserve jobs for 
Sts memoers ond to prevent decimation of its ranks by transfer 
ox sale of employer operations 48 among the tiost famijiar 


forms of “action * * * in tho unim's self-interest in an 


urea which is a proper sybjeact of union coneern * * *," 


cer 


3, he arpitrator hove, as has been done in other casos, refrained 
; from ruling on the antitrust issue, leaving it for the 
judicial determination now being made, Dafcndant Gays the 
very existence of such an inoue xendered the arbitrator 
powerless to proncod at all. Fhe axguacnt yerts upon a 
misrcuding of precedent too plain Co reauize morc Jiscussion. 


nthe 


” 
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Sieeenenktnne-.) Container Tr. Corp. v. New York Ship. | 
Ass'n, 426 F.2d 884, 887 (2d Cir. 1970). The legitimacy 

of this concern is clear evon in the absonce of a contractual 
arrangement implementing it. “The objectives of national 
labor policy, reflected in establiched principles of federal 
law, require that the rightful prerogative of owners 
independently to rearrange their busincsses and even eliminate 
themselves as cmployors ba balanced by some protection to 

the employees from a sudden change in the employment 
relationship." John — & Sons v. Livingston, 37é@ U.S. 
543, 549 (1964). As the cited case chows, this familizr 
aspect of “national labor policy” has had the consequence 

of binding even “an unconsenting successor” (id. at 550) 

to important cbligations accepted by the predecessor 
employer. .It is entirely in keeping with that same policy 
to recognize the right of a union to seek (and obtain 1€ it 
can) an agreement that its contractual rights. ana status will 
not be terminated before the agreed expiration date through 
the unilateral decision of the employer to sell his plent or 
a substantial portion of it or, as here (what amounts to the 
same thing), his single remaining ship. Thetic all wo have 
here, @eapite strings of citations to wholly different 
problems of antitrust conspiracy. 


Que 


Ola . 


$ iat 
Becordingly, the short answer to defendant's main 


point is that the disputed contract provision "falls within 
the protection of the national labor policy and is the refore 
exempt from the Sherman Act.“ Meat Cutters v. Jewel Tea Co., 
386i U.S. 676, 690 (1965). See also United Mine Workers 

ve Penninecton, 381 U.S. 657 (1965); Intercontinental Container 
mr. Corp. v. New York Ship, Ase'n, 426 F.2d 884 (2d Cir. 


1970); National Dairy Prod. Corp. v. Milk Drivers & Dairy Emp., 


303 F. Supp. 982 (S.D.N.Y. 1970) .” 
III. 
In further oppasition to the Union's claim, it is 
contended, most strenvously by tha intervenor, that the 
restriction in the cellective agreement violates the so-called 


"hot cargo” provision in §6(e) of the National Labor Relations 


4. Defendant argues that the illegality in the questioned 
reatriciiom is somehow indicated hecavne it applics 
only to ship sales to Amcrican, not forcign, buyers. 
This is a curicus argument in u way: a limited restraint 
would seem normally less objectionable on account of the 
limitation rather than more. ‘The point in not of great 
interest, however. The NKU has shown extensively the 
practical probicus explaining the Limitction. The Union, 
obviously, would havepreferred a broader provisicn had it 
been workable. The litts of what was agreed upon are of no 
help now to defendant's effort to avoid the obligation 
altogether. 
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aor 


as 
act, as amended, 29 U.S. C.§158(e). By way of threshold 


refutation, the Union makes the cogent point that this is 


a topic for the exclusive competence of the N.L.R.B. rather 


than the court. Seo, o.c., San Dieqo Building Trzdes Council 
Yi 


Ve. Garmon, 359 U.S. 235 (1959). The defendant, along with 

others in the shipping industry, has had 20 months or so in 

which to seek tho Labor Doard's authoritative judement as 

to whether the disputcd provision of the June 1969 agreement 

is unlawful. Having foregone that leisurely and appropriate 

course, the conpanies here sesk what would smount to a 

ruling in their favor (and the most decisive kind of relicf£) 

in a tribunal which was not given initizl or reviewing 

authority on the subject. 

5S. “It shall he an unfair labor practice for any labor 
Organization and any explceyer to enter into any contract 
or agreement, express or inmplicd, whereby such employer 
ceases or refrains or agrees to cease or yvefrain fron 
handling, using, selling, transworting ox otherwise dsaling 
in any of the products of any other employer, or to 
cease doing business with any other person, and any 
contract or agreement entered into heretofore or 


hereafter containing such an agreement shall he to 
such extent unenforcible and void * * *," 


sili, 
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In any event, the court draws assurance 
for rejection of thig point from its own appraisal of 
§8(c). Granting this to bo less authoritative than 
the view the Labor Board may ultimately tice.” the 
court cencludes that the contract restriction in question 
is outside ths stcatutc, in which, as tho Supreme Court 
recently affirmcd, "Congress * * * had no thought of 
prohibiting agxrcesents cizceted to work precervation.®* 
Woodwork Monufactyrerr ve. HERR, 386 U.S. 612, 640 (1967). 

ther argrucnte fron the law administered by 
the N.LeR.B.e are ices intclligibla and lees secmingly 


weighty. The intervanox revicws at length Labor Board 


learning about the cesirebility of “f£lcct-wide wv. gaining 
¥ 


units" into which vessels constituting "acerctions" are to 


be incorporated. Special reliance is placcd upon Moore-McCormack 
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Lines, Xnc., 139 N.L.R.B. 796 (1962). But in that very 


decision the Beard made cleur that the existcnee of "two 


6. @he intervenor has brought a Lobor Board proceeding against 
both defendant and the uy. Of course, 1f Che conrt were 
to deny the relief the NMU secks pending the board's 
procecding, the result vould bo an eifective and only 
partially curable deicat for the Union. for in the 

absence of the relicf being granted today, the ship and 
the jobs for NMU members would ba transferred away. 


ale. 
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bargaining unite among (a single] Employer's unlicensed 
seamen [need not be considered] an insuperable obstacle 
to effective collective bargaining.” Id. at 799. As to 
the effects of transfers upon an incumbent union, wholly 
apart from the kind of agreement for that contingency made 
by the parties herein, the Board merely cautioned that its 


* decision. was "not to be construed as indicating that in the 


*\ * 


~~ 


~~ 
futuro the transfax of a ship from one owner to another 


will necessarily eer the existing bargaining unit or 
the status of the inseneuas Gebers Id. 

It ig not easy to understand how the intervenor 
finds help in thet decision. The Board said (in the absence 
of any coutract aqrceing to guch a xvesult) that it might 


well (as it did in that very case), but not "necessarily," 


preserve the incumbent union's otatus upon transfer of a 


vessel. That does not ronotely suggest that a contract 


assuring such preservation could be thougnt ilicgal. 
Finaliy, to give the subject more than it 

deserves, the intervenor secms mistaken in iks apparent 

premise that rules aefining appropriate bargaining units 


may ox should be read to outlaw work-preserving agreements. 


10Sa 
IV. 

Thore are sone quibbles about the arbitrator's 
procedure and about the substance of his decisions. The 
attack upon his construction of the contract is frivolous; 
the question is patently outsidsu the scope of judicial 
consideration. Tho claim thet the arbitrator acted too 
specdily is not morc jmposing. Defendant kept the Union 
in the dark concerning ite sale plans until the eleventh 
hour. Then it strove, with some success, to delay the 
arbitration. There was compelling reason for a swift’ 
decision. And the question of contract interpretation was 
a fairly simple onc. 

’ Yo show otherwise, defendant and the intervenor 
say that a strike was the only yenedy for the prench asserteca 
by the WMU, and that the arbitrator therefore excecded his 


powers du granting an award in tho nature or an injunction. 


In other words, defenuant, selling §¢s Last ship withovt 
Gbtaining the assurance of continucd incunbency jt owed 
the NMU, concedcs to the Union and the men che exelusive 
right to refrain concertedly fgon working at jobs they would 


no longer have. Argumente this Cyivoious are liable to 


lead courts exroncously to overlook better oncs. 


ihn 
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In any event, the arbitrator's authority to 
choose an appropriate remedy, like his yower to construe the 
contract and govern his oin procedures, wan exercised well 
within tho bounds in which his jucgiaents are £4nal and un- 
reviewabla, Cf. John Wiley & Sons v. Livingston, supra, 

376 U.8. at S5e=59; United Stealnnelers wv, Perrjern fq. Co, 
363 U.S. 564, 567-69 (1060). 
Vv. 

The court concludes dn sum thet this is in 
overwhelming probability a case for confirnation of the 
arbitrator's award. Tha ganuine issues appear to be 
Only issues of lav. The qrounds Lor opposing the award 
are, with one iccebtia. unsubsteantial. As to that 
exception, the court is prepared on the macerials 
to rule fo@'the Unicon. 

Thexe are rearons of at least a tcehnical nature, 
however, for postponing a formally final deesuion on the 
motion to confiim., Another judge of the court has granted 


a motion for intexvention and authorized tha £iling of an 


answer by the intervenor. That answer had not been £iled 


when the present motion was argued, and is not before the 


court as this is writton,. 
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“gn addition, defendant says it needs discovery 


on its antitrust contentions. This is put in the vaguest 
terms, and it is deeply unpersuasive. sciaueitaaiunis 
the thought has not received full consideration, and there 
ig no need today to rule finally upon the propriety of 
proposed discovery proceedings. E 
Mindful of such loose ends, the court, with 
the acquiescence of the parties, has treated the instant 
proceeding as an application for an injunction pendente lite 
restraining trans‘. r of — Barbara until] final resolution 
of tha proceeding to confirm the arbitral ard. And 
the decision herein will be to grant such "temporary" 
relic£. Judging from everything the partios say, the 
practical effect may well be final; the contract for sale 
of the vessel and the intervenor's obligation to 
dcliver it to a charterer are due for execution hours from 
now (or may be, in some respects at jeast, possibly overdue 
already). Nevertheless, we are calling the relic£ sought and 
granted "preliminary" for at least the reasons already 
sketched. 
Concentrating upon this - and upon the fact 
' that the award to be enforced is itsaclf injunctive in 
nature - defendant and tho intervenor have devoted much 


witn 


'108a 


argument to eweighing the equitics, * calculating in large 


numbern thuir monetary loss if they are barred from executing 
tho calo transaction arranged in the teeth of defendant's 
agreewent with the tu. zegainst this, they attempt to show 
that the Union's loss js medest and easily compensable 

if they are allowed newt to go ahead with their deal. The 
‘Analysis, upon full reconsideration, is not impressive. 

Apart from the fact that injunctive relie£, as the seasoned 
arbitrator detexmincd, is the only kind truly effective 

and what defendant must be deemed to have hrrgained £ox, 

thc . the wey and @isfavor the companics by a 
hoavy preponderance e If the defendant may simply shuck off 
the vosse}. and the collective agreement, the position of the 
Union (and sts membexs) can never he restored or be accurately 
ne fox in money terms. , The conpanies have deemed that 
hurt iully curable by their offer o£ a joni to make up lost 
pension and welfare constributions should the Union ultimately 
win. That troats the union ab sore sort of business devotad 
to the filling cf its treasury and its “funds.” Whether or 
not unions alway cleave to theixy ideals, this is scarcely 
choir nature or tho meacure of their legal rights. omitted 
‘€yon the reckoning is the heart of the matter - the interest 


in “the preservation of work" for its membora, Intexrcenzinental 
~17~ 


ak 
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Containcr Tr. Corp. Vv. New York Ship. Ass'n, supra, 426 v.24 


at 887, as well as-union power = which the companies here co 
ane even try to reckon in dollar terns. 

On the other si*7 of the coin, we have only the 
regrettable but unappealing sorrow of self-inflicted wounds. 
As its briefs here show, defendant decided last October 
to sell its ships. It contracted for the instant cale in 
December. It deliberately neglectcd te tell the Union 
what was happening. It refrained from secking either a 
dispensation or a test of a union refusal to waive the 
Gontvact restxiction. & on tha MO maés clear its 
position, defendant stalled and @elaycd an arbitral Gecision. 
The result has been a state of crisic, allegedly imponding 
Gisaster anc, perhaps leva importantly, a demand for 
undeliberate and inconvenient spsed in these court proccedings. 
ghe further result has cows to be a preliminary injunction 
which may not be subject to the always Gesirable benefit 
of appellate review whereas a nish pyrite decision timoly 
sought might well have had such sexvutiny. 

This kind of avoidable emergency cannot weigh 
ponderously in a court of cquity. 

The cquities of the intervenor cur rise no 
higher. It knew oe should have know what it was Going and 
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what it was risking. It is, moreover, a stranger to the NMU. The 


Union's rights are not to be denied or postptned or diminished because 
such a party has in such a way stationed itself in the path of 


their enforcement. 


orn Upon similar reasoning, the court, when it issued a 
temporary restraining order on February 25, 1971, required a bond 


in the amount, of only $10,000. ‘The requirement will remain tho 


same under the order now to be issucd. 


For the raasons stated, defendant, its officers, 


‘agents, attorneys and employees should be, and they are, enjoincd 
ané restrained pending the finel decision in this case from selling 
ox — the SS patna: bo any perron or company eee 

has been compliance wifth Article *, Section 2, of the collective 
bargaining agreément; provided, that the plaintif£ shall post a bond 
in the sum of $10,000 for the payment of such costs and damages as 
Gefendant may be found to have incurred should this injunotiod he 
Getermined hereafter to have been desucd wrongfully. 


It is so ordered. 


Dateds New York, Kew York \ | F a 7 k 
March 2, 1971 MGuinu Cy) LACEY ( 
U.6.0.¢, 


There has been no focus by the partics upon the proper terms of an 
injunctive order if one was to be issued. Wnile the preblem dear noe 
gcem conplex, it is one upon which the court would welcone adversary 
views. at the satsce time, the court has sought to expedite the matter 
Bo that if there is any practical opportunity for appellate revice, 
that whould not be lost. Accordingly, if either side is troubled by 
the ters of the brief order cidpodied herein, the court invites | 
submissions on shert notice secking changes deemed appropriate or 
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ORDER OF FRANKEL, U.S.D.J. ON MARCH 4, 197} Owe 
lll SIVASERD AEH LeS Mareh 6 197) a wn 
SOUTHERN DISTRICT OF NEW YORK ie 


Aes 


Index No. 
7) GLvil 5SB2 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


ce ss of 


4 


PlaintLet, 


a 


PROPOSED. ORDER 
-against- = 


COMMERCE TANKERS CORPORATION, 


Defendant, 


-and- 


4 


VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


Sd se 20 20 08 of 


Plaintiff having moved by Order to Show Cause for’ an 
Order confirming the award of arbitrator Theordore W. Kheel, 


i 


Fsq-, dated February 8, 1971, which enjoined Defendant Commerce 
Tankers Corporation from transferring its vessel, the s/s 
"Barbara", to Vantage Steamship Corp., or any other purchaser, 
os Chout boauleind with the provisions of Article I, Section 2 


of the collective bargaining agreement between the National 


Maritime Union and Commerce Tankers Corporation, and for an 


i 


injunction enforcing said award, and said motion having duly 
come on to be heard before this Court on February 23, 1971, 
which time Plaintiff appeared by Abraham E, Freedman, Esq., 


Charles Sovel of counsel, Commerce Tankers Corporation appeared: 
; POF: Pp 


by Messrs. Marshall, Bratter, Greene, Allison & Tucker, 
% 


' Charles H. Miller of counsel, and vantage steamship Corp. 


Appeared by Messrs. Hill, Betts & Nash and Messrs. Surrey, 


sik, Greene and Seham, Martin C, Seham of counsel, aid 


; a 
RC Aval 39s 
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peersng been stipulated by the parties that the Court might 


li. «treat the motion as one fcr a preliminary injunction, 
: NOW, upon hearing the arguments of the parties, and 
‘upon the motion of Abraham E. Freedman, attorney for PlaintiFé€, 
it is 
ORDERED, that Plaintiff's motion for a preliminary 


‘injunction is granted; and it is further 


ORDERED, that pending the final decision in this 
4 
ease, defendant, its officer? agents, attorneys and employees, 


} 
4 


are enjoined and restrained from selling or transferring the 

S/S "Barbara" to Vantage Steamship Corp., or any other purchaser, 
| without complying with Articles I, Section 2 of the collective 

bargaining agreement between the National Maritime Union and 


Commerce Tankers Corporation; and it is further 


amount of Ten Thousand ($10,000.00) pollars for the payment 


ORDERED, that Plaintiff shall post a bond in the 


of such costs and damages as defendant may be found to have 


incurred should it hereafter be determined that this injunction 


¥ 


was wrongfully issued, i 


Dated: New York, New York 
4 


1 March f, 1971 


eam. " 
4 e C ? fps () 
Cy fA 10K. 
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ORDER TO SHOW CAUSE BY DEFENDANT TO RESETTLE ORDER (71 Civ.582) 
(Filed March 19, 1971) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff, 
Index No. 71 Civil 582 
_- against - 
ORDER TO SHOW CAUSE 
COMMERCE TANKERS CORPORATION, 


Defendant, 
- and - 
VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


Upon the annexed affidavit of D. David Cohen, 


sworn to on the //*-day of March, 1971, let the plainti*? 
tr five Fel a 
ang the intervening defendant show ‘cause before Judge 
Vie Cake ae 4) 4) 
arvin-E. Frankei on ee ) 34 aay of March, 1971 at 


Oth UES Het l= fii onus Seae 


cc 
/(¢ o'clock oy a resettled order ee t cm Sala) Meee 


hereto should not be signed and enteredy <i “Te 7 oe 


vee 


4 
/ é f 
eee a Let service by “f o'clock on the / ¢ 
March, 1971 upon counsel for the plaintiff and intervening 
defendant be deemed good and sufficient service. 


Dated: New York, New York 
March / es ce 


{ 
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AFFIDAVIT OF D, DAVID COHEN IN SUPPORT OF MOTION (71 C1V,582) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, 


Plaintiff, 
- against - "  APPIDAVIT 
COMMERCE TANKERS CORPORATION, 
Defendant, 
- and - 
VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


STATE OF NEW YORK 
COUNTY OF. NEW YORK 


D. DAVID COHEN, being duly sworn, deposes and 


1. I am Assistant Secretary of Commerce 
Tankers Corporation ("Commerce") and. corporate counsel to 
Vernitron Corporation ("Vernitron"), the parent company 
of Gommerce. This affidavit is submitted in support of 
the motion of Commerce to resettle the order of Judge 
Marvin E. Frankel of this Court tin the form annexed to 
this affidavit as Exbibit "A". 


2. I recognize that this matter has been an 


imposition upon this Court's time and I do not lightly 


t 
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come before the Court again, especially for relief which 11Sa 


I believe to be implicitly included within the provisions 
of the injunction order signed by Judge Frankel on March 
4, 1971.* However, we must once again seek the Court's 
assistance because the intervenor defendant Vantage 
Steamship Corporation ("Vantage") reads Your Honor's 
decision otherwise and by its words and deeds is seeking 
to create a situation which can both be economically dis- 
astrous to Commerce and at the same time deprive the 
National Maritime Union of Mists. AFL-CIO ("NMU") of 
the fruits of its legal victory. 


3. «At the present time, the Vessel Barbara is 
in the Port of Mobile, Alabama, where, although ready for 
sale, transfer, hire or other disposition, it lies idle -- 
as a result of the intervention of Vantage which asserts 
a right to purchase the Vessel without providing the under- 
taking which this Court has determined to be necessary for 
any transfer. Vantage and its attorneys have asserted in 
letters to Justice Saul Streit of the Supreme Court of the 
State of New York and to Commerce its position that only 
Commerce is bound by the injunction of this Court and that 
Vantage stands ready, willing and ab-:: to purchase the 
Vessel Barbara without complying with the terms of the NMU 
collective bargaining agreement. The letters of John F. 
Lang, Esq., of Hill, Betts & Nash and of P. T. Corletta, 
the President of Vantage, to this effect, are annexed hereto 


as Fxhibits "B" and "C" respectively. 
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* This proposition is given further support by the fact 
that Judge Frankel did not sign the proposed counterorder 
of Vantage wnici: would have prohibited the sale of the 
Vessel Barbara to any purchaser. 


116a 


4. Moreover, upon information and belief, 
Vantage has threatened and continues to threaten potential 
transferees of the Vessel and parties willing to charter 
hire the Vessel with legal action against such party and 
against the Vessel on the premise that Vantage has an 
ownership interest in the Vessel and is ready, willing 
and able to purchase it and is not subject to the injunctive 


order of the Court. 


5. In short, Vantage claims that it is entitled 
to specific performance of the contract of sale relating 
to the Vessel Barbara without Vantage assuming the NMU 
crew or NMU collective pargaining agreement. In @ tele- 
phone conversation on Wednesday evening, March 10, Mr. 
Lang told me that Vantage could and would, in fact, per- 
form the purchase of the Vessel without providing an NMU 
undertaking and that Vantage in so doing would not be in 
contempt of the injunctive relief already afforded to the 
NMU by this Court. 


6. The publication by Vantage of its position 


that it is free to take the Vessel Barbara despite this 
Court's injunction, has made it impossible for Commerce 
to utilize, or charter, or sell the Vessel in any fashion, 
all at a considerable and continuing loss and at peril to 
the financial soundness of Commerce's parent, Vernitron 


Corporation. 


7. Commerce recognizes that it has a serious 


dispute with Vanvage. we believe that we will be able to 
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show beyond any doubt that the actual wrongdoer in this 
situation is Vantage. After Vantage first stated, on 
February 9, 1970, that it would not provide the NMU 
undertaking required under the collective bargaining 
agreement, Commerce immediately, on February 10, 1971, 
noticed an arbitration with Vantage pursuant to the 
arbitration provision contained, in the contract of sale. 


On February 20, 1970, Vantage moved in the Supreme Court 


of the State of New York for the County of New York to 


stay such arbitration on the ground that no arbitrable 
dispute existed. On the eve of tne original return date 
for the petition to stay, Vantage indicated its willing- 
ness to enter into "alternative arrangements" to commit 
the Vessel Barbara to fulfill the existing charter 
commitments which were made to Scandard O11 of California 
("SocAL") "without disrupting existing collective bargaining 
arrangements." On that basis, Vantage sought and obtained 
two adjournments of the petition to stay the arbitration 
while the challenge to the legality of the NMU provision 
was proceeding in this Court. At the present time Commerce 
is pursuing its contractual right for an arbitration of 
the dispute, and Vantage, through the most devious methods, 
4s seeking to stall or avoid arbitration of the dispute. 


8. I do not intend to air Commerce's entire 
dispute with Vantage before this Court. In fact, my prior 
affidavit dated February 18, 1971 expressly avoided the 
substance of the factual dispute between Vantage and 


Commerce. In view of subsequent actions of Vantage and 
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the untenable situation in which Commerce has been placed, 


4t is essential that this Court have a full understanding 
of how the instant situation developed. 


9. The business reorganization of Commerce's 
parent company required that the Vessels - valuable 
assets of a public corporation - be sold at the highest 
possible price to any bidder. ‘The task of securing such 
bidders and in closing the transaction had to be under- 
taken by Mr. Herman S. Nathanson ("Nathanson"), the newly 
elected President of the Corporation, and your deponent, 
becausethe principal officer of Commerce, who was familiar 
with the maritine industry was one of the offerors for 
the Vessels. Neither Nathanson nor I had any prior 
experience in the shipping industry, and no knowledge of 
the bitter rivalry between the competing unions nor of the 
unusual NLRB rule which has been referred to hereinbefore 
as the "flect-wide" principie. All of Vernitron's 
independent nogotiations ror the_ — ee Vessels were 
carried forward with the /express underetandin? thet the 
transferees would underta Somnebce’ Ss 
collective bargaining arrangements and the written offer 
for the ship contained such 2 requirement. Commerce's 
special counsel in connection with the sale of the Vessels 
dncluded in the draft of the contract of saie a form of 
undertaking required by the NMU. After negotiating for 
nearly eight months without objecting to the condition 
that the same unions be continued, Vantage at the eve of 


contract requested that the union undertaking be omitted 


so that the Seafarers International Union ("SIU") could 1198 
have an opportunity to compete for the role of collective 
bargaining representative for the seamen on the Barbara. 

Mr. Corletta asserted that Vantage and its attorneys were 
prepared to undertake the entire burden of curing any labor 
problem which would arise, and on that basis induced 

Commerce toanit from the Contract of Sale the usual pro- 
vision permitting the Seller to freely cancel in the event 

of any labor difficulty. No disclosure was made by Vantage, 
until this Court demanded it, that in no circumstance could 


Vantage undertake the NMU.* 


10, Vantage's entire course of conduct and our 
sole limited exmerience in the shipping industry led us 
to believe that Vantage was fully capable of curing any 
labor probiem by the simple device of contracting with the 


proper union. The concurrent buyer of the Vessel Thalia - 


Texas City Refining, Inc. hac two different subsidiaries, 
and the different subsidiaries had contracts with NMU 
and SIU, respectively. In fact, Commerce was advised that 


the contract signed on behalf of Vantage was at all times 


* In fact, Vantage's current statement to that effect is 
in direct conflict with the undertaking provided by 
Vantage to this Court at the request of Judge Wyatt on 
February 22, 1971. The undertaking, a true and complete 
copy of which is annexed hereto as Exhibit "D" hereof, pro- 
vides, in pertinent part, that "if NMU shall succeed ... 
in obtaining a final confirmation of the award of the arbi- 
trator . . . [Vantage] will put NMU in the same position for 
the remaining term of the Collective Bargaining Agreement 
applicable to the S.S. Barbara that it would have been in 
had the restraining order been continued." 


In reliance upon that undertaking, Commerce was prepared 
to transfer the Vessel to Vantage if so permitted by this 
Court. Did Vantage intend simply to flaunt its promises 
to this Court if the transfer of the Vessel had occurred 
prior to the con:’irmation of the award? 
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intended to be assigned to a sister corporation, Pioneer 


Maritime Corporation, which, upon information and belief, 


does not now and never has had a con’ ‘t with the SIU. 


11. Commerce entered into the contract of sale 
in reliance upon Vantage's representations that plaintiff 
Vantage would meet the labor problem head-on. Neither 
Commerce nor Vernitron made a secret" of the sale of the 
Vessel Barbara. The transaction vas reported in the 
public press and an extensive story on the matter appeared 
in the Wall Street Journal. Upon information and belief, 
it was also widely reported in maritime industry trade 
media, including the Journal of Commerce, and the buyer 


wes readily identified as Vantage. 


12. My first hint that anything was awry came 
on the morning of January 25 when I received a telephone 
call from Mr. Phillips, an attorney for the NMU, who 
urgently demanded an immediate arbitration. Because of a 
serious illness in my family, and only for that reason, I 
requested a brief adjournment in the arbitration, which 
was adjourned to February 8, 1971 as a result of the 


arbitrator's own schedule. 


13. When I returned to the office on January 28, 
inquiry was made as to the status of the Vessel Barbara, 
I was udvised by Nathanson and Mr. Bernard Levine that 
there had been telephone conversations with representatives 


of Vantage on January 25, 26 and 27 and that in those 


12la 


telephone conversations Vantage repeated its precontract 
assurances thet the "problem" would be taken care of by 
Vantage once the Vessel arrived in a U. S. Port, and 


Vantage requested "that the matter be left to its attorneys" 


who were allegedly knowledgeable of the field; but that 


Mr. Corletta has expressed some anxiety that the seamen 
on the Barbara might strike while the Vessel was still in 
Spain. 


14. I was personally disturbed at the ambiguity 
of the Vantage representations in view of the union's 
notice of arbitration. Commerce requested an immediate 
meeting to ascertain Vantage's course of action. Vantage 
asked that the meeting be held on February 4th at its 
offices. At that meeting, Vantage disclosed for the first 
time that it had no plan of action to comply with or law- 
fully avoid the NMU collective bargaining agreement. We 
were astcunded and suggested that the agreement be can- 
celled so that Commerce could be free to sell to a buyer 
ready and willing to undertake the NMU. Vantage refused, 
and stated that it intended that the burden of delivery was 
upon Commerce, irrespective of the obstacles which might be 
placed by the NMU. 


15. At that meeting Vantage suggested that the 
problem could be cured by @ "special arrangement" with the 
NMU for the venefit of its pension fund. Thus, on the next 
day, February 5, Commerce sought, at Vantage's instance, to 
obtain the consent of the NMU, citing the special circum- 


stances relating to our going out of the shipping business, 
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and the conduct of Vantage leading up to that point 

in time. We had no desire to test the legal ity or 
illegality of the restrictive provisions of the NMU 
collective bargaining agreement. We are in the present 
lawsuit solely because NMU and Vantage have asserted that 


Commerce is bound to take conflicting courses of action. 


16. Commerce has not sought and dees not now 
seek unfair advantage over etther Vantage or the NMU. 
When Vantage was unable to meet the union problem which 
4t either underestimated or misrepresented to Commerce, 
Commerce was willing to cancel the contract of sale without 
penalty to Vantage. Commerce also apprised Vantage of its 
right to assign the contract to a buyer ready and willing 


to undertake the NMU. Furthermore, Commerce was willing 


to devote the Vessel Barbara, without prejudice to the 
contractual rights of either Commerce or Vantage, to 
SoCAI. Charter. Vantage refused all of those options ** 
and, in fact, its unlawful and unreasoneble conduct is 
one of the r->asons why *ne Vessel Barbara is not now on 


charter to SoCAL. 


17. The conclusion is inescapable that Vantage is 


attempting to preserve 4 spurious and dishonest claim 


cc ASIST TIT EL ICD 


** Rescinding its threats vis-a-vis SoCAL only hours after 
the expiration date of SoCAL's offer to charter the Vessel. 
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against Commerce by delaying and avoiding arbitration 


while at the same time interfering with any transfer of 
the Vessel to any third party. All Vantage's maneuvers 
are designed to impose an economic burden upon Commerce 
and its parent company so grievous that Commerce will 

be induced to purchase Vantage's cooperation in the sale, 
transfer or chertering of a vessel that belongs solely 


to Commerce. 


18. No previous application for the relief 


sought herein has been made. 


WHEREFORE, your deponent respectfully 
requests that the resettled order annexed to this affidavit 


). David Cohen 


as Exhibit "A" be signed and entered. 


Sworn to before me this 


RACE E. VALCONI 
ne PUBLIC. State of New fork 
a user’ 
own oes ttew York County 


cas ‘Expires March 30, 19/7 


EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 
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EXHIBIT A - PROPOSED RESETTLED ORDER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff, 
Index No. 71 Civil 582 
- against - 
PROPOSED RESETTLED 
COMMERCE TANKERS CORPORATION, ORDER 
Defendant, 
- and - 
VANTAGE STEAMSHIP CORP., 


A 


Intervening Defendant. 


Plaintiff having moved by Order to Show Cause 
for an Order confirming the award of arbitrator Theodore W. 
Kheel, Esq., dated February 8, 1971, which enjoined 
defendant Commerce Tankers Corporation from transferring 
its vessel, the S/S "Barbara", to Vantage Steamship Corp., 
or any other purchaser, without complying with the oe 
visions of Article I, section 2 of the collective bargaining 
agreement between the National Maritime Union and Commerce 
Tankers Corporation, and for an injunction enforcing, said 
award, and said motion having duly come on to be heard before 
this Court on February 23, 1971, at which time plaintiff 
appeared by Abraham E. Freedman, Esq., Charles Sovel of 
counsel, Commerce Tankers Corporation appeared by Messrs. 


Marshall, Bratter, Greene, Allison & Tucker, Charles ie 


Miller of counsel, and Vantage Steamship Corp. appeared by 


Cd 
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Messrs. Hill, Betts & Nash and Messrs. Surrey Karasik, 
Greene & Seham, Martin C. Seham of counsel, and it 
having been stipulated by the parties that the Court 
might treat the motion as one for a preliainary 


injunction, 


‘NOW, upon hearing the arguments of the parties, 
and upon reading the affidavit of D. David Cohen, sworn 
to on the //“.day of March, 1971, and upon the motion 
of Marshall, Bratter, Greene, Allison & Tucker, attorneys 


for Commerce Tankers Corporation, it is 


ORDERED, that plaintiff's motion for a preliminery 


injunction is granted; 


ORDERED, that pending the final decision in this 
case defendant, its officers, agents, attorneys and 
employees are enjoined and restrained from transferring its 
vessel, the S/S "Barbara", to Vantage Steamship Corp., or any 


other purchaser, without complying with Article I, Section 2 


of the collective bargaining agreement between the National 


Maritime Union and Commerce Tankers Corporation and it is 


further 


ORDERED, that Vantage Steamship Corp. may not 
purchase the vessel, S/S "Barbara" without complying with 
Article I, Section 2 of the collective bargaining agreement 
between the Netional Maritime Union and Commerce Tankers 


Corporation, and it is further 
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ORDERED, that Commerce Tankers Corporation is 
free to sell its vessel, the S/S "Barbara" to Vantage 
Steamship Corp. or to any purchaser who complies with 
Article I, Section 2 of the collective bargaining agree- 
ment between the National Maritime Union and Commerce 


Tenkers Corporation, and it is further 


ORDERED, that plaintiff shall post security 
in the amount of $10,000. 


Dated: New York, New York 
March « 2972 


EXHIBIT 8 - LETTER TO HON, SAUL STREIT DATED MARCH 13, 1971 127a 
HILL, BETTS & NASH 
26 BROADWAY 
Dog seuccoes NEW YORE, N. Y. 10004 


eis 
PSERT P BESHAP TEL. (2i2) 269-2100 


CHARLES B HILL (1866-1989) 
GEORGE w BETTS JA 11971-1989) 
1. NEWTO NASH '699-!'9590) 


WASHINGTON 
(701 PENNSYLVANIA AVENUE 
WASHINGTON.D C 20006 
LAN J. BEROON j TEL. 202-296-7133 
RLENE ©. OANIELS 
LIAM  LINOEMAN WILLIAM R. JOYCE, UR 
ARA A. LAURO RESIDENT PARTNER 


SNe. GUGGAN. um) March 13, 1971 TOKYO 


YAMAOQKA OE BECKER & YOSHIMOTO 
MO I-12 CHOME 
SHIMBASHI. MINATO KU 


TOKYO. JAPAN 
JANK H LOOMIS 3 
FRPHTN F DOWN®? TELEX 


WASHINGTON 244 73 
TOKYO TR4AS25 
ALL CABLES HILL BETIS 


The Honorable Saul Streit 
Justice, Supreme Court of 
the State of New York 
County Courthouse 
Centre Street 
New York, New York 


Rez: Vantage Steamship Corp. v. Commerce 
Tankers Corporation, Petition and 


Cross-Petition, Cel. No. 117, March 
10, 1971 (Index Ho. 03659/715 
Dear Justice Streit; 


On the call of the calendar on March 10, 1971, the 
Petitioner, Vantage Steamship Corp., was cranted leave to 
reply to the respondent's cross-motion until 4:00 P.M. Friday, 
March 12, 1971 because the respondent's cross-petition was 
served on the afternoon of March 8, 1971 cond was made return- 
able on the morning of March 10, 1971 and therefore was not in 
compliance with the mandatory three day notice provision of 
CPLR 2215. Respondent was not granted leave to file additional 
papers. 


Petitioner finally decided to rest on the papers 
filed on March 10, 1971. However, respondent, without the 
Court's permission, served and filed on the afternoon of March 
12, 1971 a letter from its attorneys submitting further argu- 
ment and making further unsubstantiated and inaccurate state- 
ments of fact. 


The Honorable Saul Streit March 13, 1971 


In view of the respondent's unauthorized submission, 
Petitioner respectfully asks the Court to consider what is set 
forth herein before rendering its decision on the motion and 
cross-motion,. 


The respondent's attorneys have hit upon the crux of 
this matter when they stated: 


"How can it be said that there is no dispute 
between the parties (as Vantage does say, 
apparently with a straight face) when there 

is a contract of sale for a ship and ona paxty 
{presumably thzy mean Commerce] is prepared to 
deliver the ship and the other party (presumably 
they mean Vantage] will not accept it?" 


Let us put this misrepresentation by respondent to 
rest precisely and concisely. The Petitioner, Vantage Steam- 
ship Corp., categorically and unequivocally states that it is 
now and always has been and continues to be ready, willing and 
able to accept delivery of and pay for the vessel pursuant to 
the terms of the contract of sale between it as Buyer and 
Commerce as Seller, and that it will, even now, accept delivery 
of and pay for the vessel pursuant to the said contract of sale. 


The trouble is that the respondent 4s now under an 
injunction pendente lite prohibiting it from selling the vessel. 
On March 2, 1971 Judge Warvin E. Frankel of the District Court 
for the Southern District of New York, on the applicetion of 
the National Maritime Union ("NMU"), enjoined Commerce rrom 
selling the vessel to anyone who does not have a collective 
bargaining agreement with the NMU or who refuses to enter into 
@ collective bargaining agreement with the NMU. This injunction 
pendente lite was granted in an action by the NMU against Commerce 
seeking a permanent injunction against Commerce permanently 
enjoining it from selling the vessel to anyone unless that person 
has or agrees to enter into a collective bargaining agreement 
with the NMU. Apparently, there is a clause in the Collective 
Bargaining Agreement between Commerce and the NMU which pro- 
hibits Commerce from selling the vessel to anyone unless that 
person has or agrees to enter into a collective bargaining agree- 
ment with the NMU. 


The contract of sale of the vessel contains no such 
requirement. Vantage cannot contract with the NMU because it 
has a collective bargaining agreement with the Seafarers 
International Union. 


The Honorable Saul Streit ~3- March 13, 1971 


The Petitioner has intervened in the District Court 
4n the action vy the NHU against Commerce and has joined with 
Commerce in contesting the validity of the said clause in the 
NMU Collective Bargaining Agreement and has filed unfair labor 
charges against NiMU with the National Labor Relations Board 
alleging the illegality of the said clause. As the respondent 
has stated in the letter from its attorneys to your Honor dated 
nies 12; 1971, this "’asgue is one of exclusive federal juris- 

ction . 


Thus, it is self-evident that there is no issue herein 
whether Petitioner has breached the contract of sale. Petitioner 
stands ready, willing and able to take the vessel and pay for it 
4n accordance with the terms of the contract of sale. The issue 
on the legality or {llegality of the restrictive clause in the 
NMU Collective parge ining Agreement is not a matter for the 
arbitrator. ‘hat clause 4s not in the contract of sale; it is 
in an entirely different contract; and it is & matter of ex- 
clusive federal jurisdiction. 


It is respectfully submitted that chere is no issue 
for arbitration. 


The respondent mis-leads the Court when it says that 

the vessel has been lying idle in Mobile, Alebama for severel 
4t has been in Novile put it has been undergoing 

necessary repairs to make the vessel ready for delivery under 
the contract of sale. It may well be that the vessel is now 
ready for delivery and Petitioner repeats that it stands ready, 
willing and able to accept the vessel wnen and if Commerce 
tenders the vessel to 4t in accordance with the contract of sale. 


Respectfully submitted, 
HILL, BETTS & NASH 


JFL: mb 


cc; Marshell, Bratter, Greene, 
Allison & Tucker, Esqs- 


po efade! ao 
x Man 15 ‘971 
PORTE 


it 
J 


fe 
wt 
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EXHIBIT C - LETYER FROM VANTAGE TO DEFENDANT DATED 
MARCH 15, 1971 


CABLE ADDRESS: GINDISHIP 
e CABLE CODE: NEW BOE 
antace Steaashin i 
vo Co ¢ 428-6161 
"ft 
11 BROADWAY, NEW YORK, N. Y. 10004 
March 15, 19/1 


Commerce Tankers Corporation 
Lake Success Prark 

Community Drive 

Great Neck, New York 11021 


Rest 8.3. BARRARA 


Dear Sirs; 
% 
It is a matter of extreme annoyance to have to rupiy 
to your poison pen lottor of Marsh 12, 1971. 


You, who have failed to dcliver the 5S BARDARA to us 
pursuant to the contract of cale dated December 23, 1971, and 
who has tonderod tha vessol to our Charterer, Standard Oil 
Company of California ("SOCAL") on the sane charter terms we 
had nesotiated with Socal ater wo had siened our contract with 
you, ascuse us of "tortious intervention". 


Despite your chocking action, wa, at your request, sent 
a telerram to Sccal on March 11, 1971 infcornins then that wo 
would not intorfcre with their use of the vessel undor a 
charter fron you. True, wa did not yield cn cur position that 
we are entitlcd to damazes frem you now and fordslivory of the 
veseol to us when tho restrictive clause in your Collective 
Barvainine Aereenent with MU is declared illersal or is tcrai- 
natcds cut, then, you cannot cay we are antinzg improperly if 
we assert our logal rishts. Wo were willing to say that you 
could work the vassel without hindrance from usa but we were not 
willing to say that we weuld waive all clains against ycu for 
camages for breach of contract. 


Your mis-statement of what is plainly a matter of record 
ds also a matter of creat annoyance. 


Commerce Tankers Corporation 


Ye are not under an injunction - you are, We have not 
stated that we cannot and would not comnly with the terns of the 
rege injunction order of Judge Marvin E. Frankel. That 

junction is directed against you - not agdtinst us. We are 
ready, willing and able to take delivery of the vessel. 


We did not advise you on March &, 1971 that we “were 
unwilling to commit to purchaso the vessel “DARDARA" at such 
tine as the MU lawsuit would be resolved in a manner acccptable 
.to you (us) or at the termination of the IMU Comuorce Collective 
Bargaining Agreement". What we said was that your sug 2stiocn 
vas an entirely new and different deal which was incapable cf 
being assessed. We noted that you had not suzzested how to 
resolve the question of adjusting tho purchaco price in vier 
of a late delivery. What we were doing was inviting from you 
your suggestion as to how that could be resolvcd. 


As a matter of fact, you and wo reached an esreement in 
principal over tho telephone on tho evening of arch 10, 1971 
that you would delivery and we would accent the vessel at the 
earlier of the time when tho ITU clauso rhould be declared il- 
legzl or tho MU Collective Bargaining Asreement would terminate 
nd that the delivery would bo pursuant to all of the terms and 
conditions of the contract of cele dated December 23, 1970 ex- 
cept that tho purchase prico would be reduced by an agreed dollar 
anount per day between lirch 20, 1971 and tho timo whon the 
vessel would actuall, be delivored to use You said that this 
Was agrecable in }-inclpal and asked us to try to get Socal to 
hold upon its consideration of the charter offer mado by you 
to it until tho morning of March 11, 1971. While you were on 
the hold button, we spoke to Socal and obtaincd their assurance 
they would wait until the morning of Mach 11 bofore reaching 
a final decision whether to charter the vessel frem you, and 
. further provided that we send tiem a telocram to arrive at their 
osfico curing ths norning of March 11 stating that ‘we would 
not interfurs with their use of the vessel under a charter 
from youe When we hung up with Socal and told you tha sucecssful 
result of our call, you then caid that you wovld not do tho 
deal without a further amendment which was cousletely unaccopt- 
able to us, nanely, that, at the end of the tcrn of your 
Collective Pargaining Agroement with Nil, if NW should continue 
to insist that tho vessel be soldonly to il ¢ srators, that 
we must orree to enter into a collective bargaining azreoment 
with IU. We became complotoly disgusted at this point. 
Nevertheless, we carricd out our end of the bergain and did send 
a telegram to Socal on March ll, 1971 giving chem the assurance 
that we would not interfcre with their use of tho vessel under 
a’charter from you. That Socal finally docided not to accept 
the vossel from you under chartor is not hard to understand. 
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Commerce Tankers Corporation -3~- 


We were not responsible for your failure in trying to 
pirate the Socal h 


cnartcr. You are responsible for causing us 
to lose our profi 


table charter With Socal and we shall look 
to you to recover Our dansgee, 


Very truly yours, 
VANTAGS STEALS! Ip CORP, 


By 


2LurtAa, 
President 
PTCsof 


ces feylor, Forones & 
€0 Ge 2 Ste, Heke 


Attn: Kennoth Sino 


220n 


[Psqe 


S 
p 
n 


’ 
tdaLe 
Esqe 


John Lang, Lsq. 
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EXHIBIT D = VANTAGE UNDERTAKING 


(Omitted here but printed at p. 58a) 


ENDORSED ORDER OF FRANKEL, &.%,0,J. ON MARCH 24, 1971 134a 


se (7? CiVS 54%) (Filed March 25, 1971) 
National Maritime Union etc. v. Commerce Tankers Corp., 71 Civ. £8. 


Endorsement 


The court's order of March 4, 1971, appears to dispose fully 
of the problems presented by the motion then decided. The warfare 
between Commerce and Vantage may well be affected by that order, bi 
this is not grounds for change. The quarrels between these two 
companies, now bared in a crossfire of conflicting charges and 
countercharges, are not suitable for resolution hy the procedural 
device now tendered. It may be, as Commerce Says, that its propo: 
new order “only makes explicit the terms implicit" in the March 4 
order. Assuming, without deciding, that this 15 80, the court doe 
not deem this, in all the circumstances, a justification for 
substituting the new version. If any of the parties is responsibly) 
thought to be evading, interfering with or flouting the court's or 
there are remedies for that. 


The main thing the court proposes to avoid is any adjudicati: 
ef any kind upon the contractual disputes between Commerce and 
Vantage. Those have not been presented - perhaps they Cannot he - 
as cross Claims herein. They were not suqeested as matters to 
be cesolved, preliminarily or ctherwise, on che motion for a 
temporary injunction. It is to be understood, theretore, that the 
are no implications in the present detdrmination intended or fairl 
to be read as deciding, or even expressing viows upon, the controve: 
between Commerce and Vantage. . 


Ser 5 Lad 
we 


with the hope that this limitation will be urd erstood, the 
court denies the motion for signing of the resettled order. 


. 


>»: 


It is so ordered. 


{ 


} 


Dated: New York, New York 
March 24, 1971 


Ww 
Telephone No.: 212—4 
Attorneu(s) for 


MARSHALL, BRATTER. « 
430 PAR. AVEN 


ALLISON & TUCKI 
BOROUGH OF MANMA 
New York, N. Y 


admitted 


Attorneys for 


Index No. 


is hereby 


ofiice of the 


will be presented 


the 
x 1p022 


430 Park Avaae 


New York, N. 
2 ty the Honorate 


guy fled and emtera . 
‘or 


a | 


Atter gs 
2. 


s 
led 
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UNLTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


' NATIONAL MARTTIME UNION OF 
AMERICA, AFL-CIO, 


Plaintiff, : Index No. _ 
71 Civil 582 
-~against- 
COMMERCE TANKERS CORPORATION, : ORDER TO SHOW CAUSE 
UPON APPLICATION 
Defendant, : TO DISSOLVE A PRE- 
LIMINARY INJUNCTION 
-and- 
VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


Upon the annexed affidavit of D. David Cohen, 
Esq., aworn to on the v7 dey of May, 1971, let the 


' plaintiff and the intervening defendant show cause in 


06 , = 
— rf before 2 Judge of this Court on the day 


€ jd THE Face WOON 
of May, 1971 at /0-00 o'clock/ at the United States 


District Court House, Foley Square, New York, New York, 
why the preliminary injunction obtained by plaintiff on 


March 4, 1971 snuould not be dissolved, and it is 


ORDURED that service by id o'clock on 
the a dey of May, 1971 upon counsel for the plaintiff 
and intervening defendant be deemed good and sufficient 


service. 


Dated: New York, ih York 
oo” +4 


Mey J /-', 1971 


rad 
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‘AFFIDAVIT OF D, DAVID COHEN IN SUPPORT OF MOTION (71 CIV, 582) | 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION OF 
AMERICA, AFL-CIO, 


Platntirr, INDEX NO. 71 Civil 582 


-against- : AFFIDAVIT 


COMMERCE TANKERS CORPORATION, 


Defendant, 
-and- 


VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


D. DAVID COHEN, being duly sworn, deposes and 
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1. Iam Assistant Secretary of defendant Commerce 
Tankers Corporation ("Commerce") and corporate counsel to 
Vernitron Corporation ("Vernitron"), the parent company of 
Commerce. The instant matter - which is a tri-partite dispute 
between the plaintiff National Maritime Union of America, 
AFL-CIO ("NMU"), def'endant Commerce ("Commerce"), and inter- 
vening defendant Vantage Steamship Corp. ("Vantage") - has 
been before this Court previously on three separate occasions. 


At the present time the Vessel BARBARA, the last remaining 


4 


Vessel owned by Commerce, tien Adie in the port of Mobile, 
Alabame. Any transfer or sale of the Vessel by Commerce is 
presently prohibited by a preliminary injunction issued by 
tthis Court unless the purchaser provides an undertaking to 
‘assume the NMU contract with respect to the Vessel. The 
order of preliminary injunction herein was issued by the 
Honorable Marvin E. Frankel of this Court on March 4, 1971 
‘and a copy is annexed hereto es Exhibit "Aa". It is respect- 
fully requested that the instant motion to dissolve the 
preliminary injunction, in support of which this affidavit 


4s submitted, be referred to Judge Frankel. 


D5 


2, The Netional Labor Relations Board ("StRB"), 
which is charged with exclusive jurisdiction of matters arising 
under the Netional Labor Relations Act, has now determined 

that the provision contained in Article I, Section 2 of the 

NMU Collective Bargaining Agreement with Commerce (which is 

the basis for the injunction scught to be dissolved), is 
violative of Section 8(e) of the National Labor Re. tions 

Act and hes instituted se complaint egainst NMU asking inter 


alia that the NMU cease end desist from insisting upon com- 


pliance with Article I, Section 2 of the Agreement. A copy 


‘of the order to show cause bringing on the NLRB's motion for 
‘a preliminary injunction against the NMU restraining it, 
inter alia, from giving effect to or enforcing Article I, 
‘Section 2 of the NMU Collective Bergaining Agreement is 
annexed hereto 98 Exhibit "B", The determination by the 
NLRB end the initiation of the complaint is such a material 
‘change of circumstence that Commerce respectfully requests 
that this Court reconsider its decision of March 2, 1971 and 


the provisions of its order of March H, 1971. 
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3. Providing Commerce with relief from the in- 
junction remains crucial for the economic success--perhaps 
even the economic salvation--of Commerce and its parent 
company. From the date of the injunction until very recently; 
Vantage had asserted a right to purchase the Vessel pursuant 
to the terms or the Contract of Sale, dated December 23, 

1970 which Contract does not by. its literal terms require 
Vantage to provide an undertaking of the NMU. Vantage 

stated that its literal reading of the Contract of Sale is 
proper and that Commerce had a duty to deliver the Vessel 


to it without requiring Vantage to supply the NMU undertaking.* 


Thus, the Vessel had been immobilized and rendered useless 


to Commerce for a significant period of time. 


lh, At the present time an arbitration demanded by 
Commerce by notice dated February 10, 1971, and diligently 
sought by Commerce since that date, has commenced. In the 
arbitration, Vantege's counsel hes admitted for the record 
‘*hat Vantage does not want the Vessel and has not really 
wanted it at the contract price since mid-March. On Wednes- 


day, May 26, 1971, Vantage and Commerce entered into a 


oe ee erent et 


* The Contract provides in pertinent part thet 


"Tn the event transfer of title to said 
Vessel is delayed, for_reasons beyond the 
control of the Seller, or if repairs are made 
to the Vessel at the place of drydock for 
Seller's account, so that she is not ready 
for transfer to the Buyer on or before March 
31, 1972, the Buyer shall have the right to 
cancel this contrect, provided written or 
telegrapnic notice of such eancelletion is 
given to the Seller on o: before 5:00 p.m. New 
York time, April 4, 1971." [Emphasis supplied ] 


Vantage did not cancel prior to April 4th and in 
fact stated on March 31st that specific performance of 
the Contract was the relief it was seeking in the arbitra- 
tion. 


ee ee ee ee 


‘stipulation on the record which provides in part that with- 
‘out prejudice to the claims and counterclaims of either 
Paws "Commerce shall be and hereby is, free to sell, 
itransier, charter or otherwise dispose of the vessel 
‘BARBARA without any such sale, transfer, charter or other 


‘disposition being deemed to be a breech of the contract by 


oI 
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leither party." This agreement had been sought by Commerce, 
and refused by Vantage, since the inception of the NMU 


problem in this matter. 


5. It is not the intention of Commerce to set 
out again the facts of this tri-partite dispute which have 


‘been presented to this Court in detail on the prior motions, 


particularly in connection with Commerce's motion to resettle. 


However, at no time and in no way did the officers of Com- 
merce or its parent company in any way attempt to participate 
in a conspiracy to evade or even to test the validity of the 
NMU provisions. Commerce expressly advised Vantage that the 
unions on the Vessel would have to be retained. Commerce 

has been dragged into this struggle for union power by the 
wholly unreasonable and possibly frseudulent conduct of 
Ventage. Once in the right, Commerce joined in the argument 
adhered to at all times that the NMU undertaking requirement 
was--in view of the fleet-wide principle--an unfair and 
illegal requirement botn under the provisions of the National 
Labor Relations Act and the entitrust laws. This argument 


has now been supported by the NLRB determinaticn. 


6. In the pre-trial deposition of Mr. Eugene 
Spector of the NMU, and in the preparation for the arbitiva-~ 


tion, a clearer understanding of the genesis of this tragic 
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and chaotic situation has been developed. A recitation of 
‘the facts is necessary to spell out for the Court the basis 
for Commerce's position that Commerce is clearly entitled 
,to the equitable relief it seeks here. In October, 1970 
ieertain business problems required Vernitron to make im- 
‘mediate plans for the sale of the vessels. In discussing 
‘the metter with Mr. Milton Pilalas ("Pilalas"), then the 
principal officer of (mmerce, Vernitron was advised that 
‘Pilalas sought to acquire the vessels either in exchange for 
‘the stock he had originally received or on some other 
negotiated basis. Because the srrangements Pilalas proposed 
were not commercislly acceptable, the task thereafter of 
handling the negotiations for the sale of the vessels was 


undertaken by officers of Vernitron. 


7. From October, 1970 forward the principal offi- 
cers of Commerce and Vernitron had in fact virtually effected 
a "commercial divorce", Although Commerce nominally remained 
‘one legal entity clearly after this date there were two teams 
of Commerce people: (i) Pilalas-Commerce and (ii) Vernitron 
-Commerce, Pilalas-Commerce ran the Company. Vernitron- 
Commerce pursued the sale of the vessels. Because Pilalas 
Was one of the offerors for the vessels he was not a member 
of the Vernitron-Commerce team engeged in the sale of the 


vessels, 


&. In late December representatives of Vernitron 
were reintroduced to Vantege as a proposed buyer for the 
Vessel BARBARA. Vernitron was aware thet Pilalas-Commerce 
had previcusly discussed the possible sale with Vantare, and 


knew of no reason why Ventege might be “ineligible” to 


i 
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‘purchase Commerce's vessels. In fact, the prior negotiations 
had been commenced by Pilalas with Vantage on the express 
iwritten condition that the unions on the ship would be re- 

' tained by the buyer. Negotiations were had in which Vernitron- 
Commerce advised Vantage that so far as it understood, the 
Lesa including the NMU, would insist upon being retained 

on the Vessel. This was the extent of the knowledge and 


understanding of the principal officers of Vernitron who had 


‘no prior experience in the shipping industry and no knowl- 


‘edge of the bitter rivelry between the competing maritime 
unions or of the unusual NLRB r referred to as the "fleet- 
Wide" principle. Although the contract of sale does not in- 
clude a literal assumption of the unions, Vernitron-Commerce 
pet iwwsd, based upon the successorship principle, John Wiiey 
& Sons v. Livingston, 376 U.S. 543 (1964), that such an 
‘omission did not in any way divest the NMU of its right, if 


legal, to enforce any of the provisions of the agreement. 


9. Based upon the representations made by Vantage 
at the final session of the negotiations, Vernitron was per- 
suaded that the written undertaking of the union could be 
omitted because Vantage was prepared to meet the entire bur- 
den of any labor problem which might arise and that Vantage 
was willing to end capable of handling any labor problem. 

On December 23, 1970, the Contract of Sale was executed 


without further discussion of the union issue, 


"secret" 


10, Neither Commerce nor Vernitron made a 
of the sale of the Vescel BARBARA, ‘The transaction was re- 
ported in the public press and en extensive story on the 


matter eppeared jin the WALL STREET JOURNAL, It was also 
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‘widely rerorted in the maritime industry trade media in- 

‘cluding the JOURNAL OF COMMERCE that the buyer was identi- 

fied as Vantage. As a result of the publicity given the 

‘transfer, the NMU learned not later than January 5, 1971 that 


\Wernitrein had acted to sell the Vessels BARBARA and THALIA. 


In fact, the NMU had arranged for the transfer of the crew 


‘of the THALIA in December, 1970. After learning of the 
‘transaction, the NMU contacted Mr. Pilalas of Commerce. 

‘They were immediately advised by him that the transactions 
had been arranged by Vernitron and that in fact he had little 
knowledge of it. The NMU was orally advised by representa- 
‘tives of Commerce of the “commercial divorce" which had been 
effected between Vernitron-Commerce and Pilalas-Commerce. 
Without checking with Vernitron, Pilalas promptly and truth- 
fully, as to his knowledge, enswered the NMU written request 


for information, 


ll. From Janusry 5 to January 25 the NMU made no 
attempt to contact the officers of Vernitron known to them 
to have been responsible for the transaction in question. 
During those 20 days, significant developments with respect 
to both defendant and intervenor defendant transpired. 
Vernitron negotiated a complete refinancing of its $15,000,000.00 
4ndebtedness to Hambros Bank Limited of London, England which 
was accomplished as of Jenuary 15, 1971. Vantage obtained a 
charter for the Vessel BARBARA with Standard O11 of Californin 


on January 25th. 


12, Finally, on January 25, 1971, the NMU telephoned 
Vernitron and demanded an immediate erbitration, By immediate 


they clearly mezsnt immediete since the arbitrator selectcd in 
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the Collective Bargaining Agreement wos about to leave for 
a trip abroad from which he would not return until February 
Vernitron resdily agreed to the earliest possible 
arbitration~-Februcry & In this televhone 
and in later telegrams the NMU did not jin any way lie 
dicate that the relief it would < was an injunction 
against the transaction. If the NMU only wanted the buyer 
to provide the undertaking, Commerce couldn't care less, 


and in fact had warned Vantare that thet would be the ense. 


13. Vantage never stated that it would not o1 


could not under any circumstances employ the NMU crew until 
February 4th, four days prior to th? adjourned date for the 
arbitration. i adic i@ crisis begin (insofar as 
Vernitron-Commerce knew) and that is why when on Friday, 
February 5th, the NMU demended for the first time injunetive 


£ 


relief, Commerce sought » 72 hour delay to prepare, 
Ea v ‘ £ 


14. AS soon as Commerce 
was unwilling or unable to tale on the NMU 
Commerce immediately sought to either cancel the Contract 


Sale or obtain special dispensation Prom the NMU ellowin 
t to 


Ventage to accept the Vessel and ehange the collective pbar- 


gaining representative, Only beceuce neither tic NMU nor 
Vantage (undoubtedly spurred by the SIU) will Jet £0, docs 
the present predicenent continue, Under these cirveumstances, 
clearly it is equitable to relieve Commerce from the wet ht 
or The Anjunction wiile the NMU -ontests the NIRB deterntia- 
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15. Finally, it must be noted that 1f the NMU 
provisions withstand eventual judicial examination of the 
NLRB determination, Vantage has alrendy filed with thts 


Court a written undertaking which provides: 


"...(I]f NMU succeeds in this action in 
obtaining a final confirmation of the award 
of the arbitrator permanently restraining 
and enjoining Commerce from selling the 

SS BARBARA to any purchaser who does not 
comply with Article I, Section 2, of the 
eurrent Collective Bargaining Agre ment 
between Commerce and NMU, Vantage will put 
NMU in the same position for the remaining 
period of the said Collective Bargaining 
Agreement applicable to the SS BARBARA, 

that it would have been had the restraining 
order been continued, which undertaking in- 
cludes representations by Vantage to the 
NLRB that it will not withdraw its charge 
allezing unfair labor practice under Section 
8(e) of the National Labor Relations Act and 
that it will abide by any final determination 
of the Nationa’ Labor Relations Poard re- 
Laeting to this matter," 


16. This motion is brourht on by order to show 
cause rather than ordinnry notice of motion because of the 


economic ‘necessities of Commerce's parent cornoration to be 


free of the injunction. 


17. No previous application for the relief sought 


herein has been made, 


deponent respectfully requests that 


the within order to show cause be sipned and Commerce's motion 


to disselve ihe preldiatuary injunction be granted. 


i Rak 
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EXHIBIT A - PROPOSED OPDER 


(Omitted here but printed at p. 1?h4a) 


——— tS enennmumeeenlll 
EXHIBIT B - ORDER TO SHOW CAUSE (71 CIV. 2300) 


UNITED STATES DISTRICT COURT 
FOR THE SOUL.ERN DISTRICT OF NEW YORK 


KEKE KKEKEKEKEEKKE KKK KK KEK KKK 
SIDNEY DANIELSON, Acting Regional Director of 
the Second Region of the National Labor 
Relations Board, for and on behalf of the 
NATIONAL LABOR RELATIONS BOARD, 

Petitioner, 


Ve 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO 


Respondent. 
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ORDER TO SHOW CAUSE 

The petition of Sidney Danielson, Acting Regional Director of the 
Second Region of the National Labor Relations Board, having been filed pursuant 
to Section 10(1) of tbe National Labor Relations Act, as amended (61 Stat. 149; 
73 Stat. 544; 29 U.S.C. Sec. 160(1), herein called the Act, praying for 
issuance of an order directing respondent above nired to shew cause why an 
injunction should not issue enjoining and restraining said respondent from 
engaging in certain acts and conduct in violation of said Act, ponding the 
final disposition of the mattcrs involved pending before said Board, and good 
ceuse appearing therefor. 

IT IS ORDERED that respondent appear before this Court, at the United 


States Courthouse, Room 506, Foley Square, New York, New York on the sil day 


4 


wfc ok 
of -May, 1971 at 10:00 a.m., or as soon thereafter as counsel can be heard, and 


then and there show cause, if any there be, why, pending the final disposition 
of the matters involved pending before the National Labor Relations Board, 
respondent, its officers, representatives, agents, servants, employees, 
attorneys and all members and persons acting in concert or participation with 
it or them, should not be enjoined and res:rained as prayed in said petition; 


iad 


* 


camumrccrerwmmsee aemenscoumeewemeen (LT G  cxnemmacaon- cemenapmaneannimvemeesemin. simnmmnniiilitin 
IT IS FURTHER ORDERED that if respondent files an ansver to the 
Bllegations of said petition, it shall file such answer wit the Clerk of 
this Court, after service of a copy thercof upon petitioner at his office 
located at Federal Building, Room 3614, 26 Federai Plaza, New York, New York 
10007, on or before / j °M. on the ae of May, 1971; and 
IT IS FURTHER ORDER!ZD that service of a copy of this order, togethe 


with a copy of the petition, affidavit and exhibits upon which it is issued, 
pA? ky % Woe Ma cog Views 
sholl be served on respondent and upon Vantage Steamship Corporation, the 


\ 
tah 


charging party before said Board, on or before the De day of May, 1971 

at oF em. and service may be made by a United States Mavshal o by 

Petitioner's representative, in any manner provided in the Rules of Civil 

Procedure for the United States District Courts, and that proof of such servis 

be filed herein; and 

: ‘IT IS FURTIER ORDERED, good cauve having becn shown therefore, that 

f@emorenda in support of, and in opposition to, the within application may be 
~$erved and filed by the parties by 12 o'clock noon on the day before the tire 

fixed upon the return of this application tor the hearing thereon, 

aty 


Done at New York, New York, this oss day of May, 1971. 


7 United States Distiict Judge 
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SIDNEY DANIELSON, Acting Regional Director of 
the Second Region of the National Labor 
Relations Board, for and on behalf of the 
NATIONAL LABOR RELATIONS BOARD, 


u-$- On tnetl fe 
Kad 
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Petitioner, 


| 
A 
, 


Vv. 
4 
NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO 
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Respondent, 
PETITION FOR INJUNCTION UNDER SECTION 10(1) 
j OF THE NaTIONAL LABOR RELATIONS ACT, AS AMENDED 


> 


4 
To the Honorable, the Judges of the United States District Court 
for the Southern bistrict of New York: 


Comes now Sidney ‘-lson, Acting Regional Director of the Second 
ee of the National Labor Relations Board (herein called the Board), and 
petitions this Court for end on behalf of the Board, pursuant to Section 10(1) 
of the National Labor Relations Act, as emended, (61 Stat. 149; 73 Stat. 544; 
29 oe Sec. 160(1); herein cal'ed the Act, for appropriate injunctive 
relicf pending the final disposition of the tatters involved herein pending 
before the Board on a charge alleging that respondent has engaged in, and is 


engaging in a violation of Section 8(e) of the Act, In support thereof, 


petitioner respectfully shows as follows: 


1. Petitioner is Acting Regional Director of the Second Region of the 
Board, aon agency of the United States, and files this petition for and on 
behalf of the board. 

2. Jurisdiction of this Court is invoked pursuant to Section 10(1) 
of the Act. 

3. On February 16, 1971, Vantage Steamship Corporation (herein 
called Vantage), pursuant to provisions of the Act, filed a charge alleging, 
inter alia, that respondeut, a labor organization, has engaged in, and is 
engaging in, an unfair liter practice within the meaning of Section 6&(e) of the. 


Act. 4 copy of said chacy.: is attached hereto as Exhibit l.and made a part 


hereof. 
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4 The ofoxeseia charge was referred to the Regional Director of bi 
Second Region of tue tard, 
5. Upon the basta of the following, petitioner has reasonable cau: 
to believe that said charge is true and that a complaint of the Board based 
thereon should {[ssue against respondent pursuant to Sectien 10(b) of the Act. 
More particularly, petitioner has reasonable cause to believe, and belicves d 5 


that respondent is a labor organizatio:. within the meaning of Sectio..s 2(5), 


° 
&(e) and 10(1) of the Act, and that said respondent has engaged in, and is 
engaging in, a violation of Section 8(e) of the Act, affecting commerce vicht 
the meaning of Sections 2(6) and €7) of the Act, as follo 
(a) Respond nt, an rporated ition, is an orgenizcett 
in which employees participate end which exists for the purpose, in whole os 
; ; ; Q 
. Pp of dealin li employers conecining Grievances, labor dispute Sees, 
é 


(b) Respondent maintsi its principil office in Mow York City, 


aud at all times material herein has been cagaped within this judlelel cistri 


protecting the interests of ita 


(c) Vaatage, a New Y corporation with an office at Li 


¥ 
herein, Vancage otmed or operated Court 


vessels the Seafarecs International Vaien of * 


tle, Gulf Lakes ond Inland Water District, AFL-CIO (heréi 


4 North Awmorica - At 


material 
e), a wholly owned subsidlary of Veraitrona Corpo 


on), a Delaware corporation with an office at Crest 


K York, lias owned oad cperated Americon-flag freight ships engaged tu the ‘ 
‘ % 
sporfation of varlous guods and cemmadities dn interstate and forelon: | 


ree, Comscree'c gross annual revenue from gaid operafious excecds 
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(f) During the past ycar Commerce owned or operated two vessles 


' 
\ 
i 
| 
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aforesaid, the s.S. Barbara and the S.S. Thalia (herein respectively called t 


Barbara and Thalia). At all times material herein, Commerce has recognized 1 
National Maritime Union of America, AFL-CIO (herein called NMU) as the collac 
ive bargaining, representative of the unlicensed crew employed aboard said 
vessels. 

(g) In about June 1969 NMU and Commerce entered into a collectiv 
bargaining agreement e! fective for the period June 16, 1969 to June 15, 1972, 
which contains in Article 1 thereof, inter alia, the following clauses. 


Section 2.- Sale and Transfer of Vessels. (a) The Conpany 
agrees with respect to any vessel which is presently under or 
may hereafter cone under this Agreement, that if during the 
term of this Agreement said vesccl is sold or transferred in 
any manner to any other business entity not covered by this 
Agreement For operation under United States flag (but not 
including a vessel which the Company bareboat charters ind 
the charter is terminated), aaid vessel shall be cold or trans- 
ferred with the complenant of employees who either are or 
shall be provided by the Union in accordance with the terms 
of this Agreewent, or such number as may be agreed upon 
between the Union and the transferee, The term "transter" 
shall be construed to include any chartering of a vessel by the 
Company. 


(b) The Company obligates itself to obtain for the benefit of 
the Union a written undertaking with the Union to be 
exccuted by the business entity to which the vessel has 
been sold or transferred that for the full term of the 
Agreement all of its terms and provisions shall apply to 
said vessel except as hereinabove provided end that said 
business entity will fully comply with all of the terms 
and provisions of this Agrecment end any amendments 
thereto to preserve the jobs and job rights of the Un- 
licensed Personnel covered by th.s Agreement and to pro- 
tect and maintain the wages, pension rights and other 
economic benefits and working conditions provided such 
personnel under this Agreement. 


The Company agrees that if it desires to sell, barcboat 
charter or in any manner whatsoever transfer a vessel to 
another business entity, whether for United States flag or 
Foreigu-flag registry, tincly written notice to the Union 
must firsce be yiven prior to any such cale or transfer. 


This Section shall be deemed of the essence of the Collec- 
tive Bargaininy Agreeanant and in the event of any viola- 
tion, the no-strike provision of this Agreement shall not 
be applicable. 

(h) In about Necember 1970, Commerce contracted to sell the 


Barbara to Vantage without obtaining from Vantage an undertaking that Vant: 


honor and abide by the NMU-Conwerce collective bargaining apreement. 


Sia 
(i) On January 11, 1971, NMU, by its Vice-President, Mcl Barisic, 


wrote the following letter to Cosmerce: 


It has come to our attention that you are contemplating 
the sale of the S/S BARSARA to another American-flag Steamship 
Company. 


Your attention is directed to Article I, Section 2 of 
the Collective Rarcaining Agreement which requires that you 
obtain from the purchasing compzay, as a condition of any such 
Sale, an agreement that the Collective Bargaining Agreement 
shall continue to apply to the vessei. 


Please advise at once by return mail whether you are in 
fact contemplating the sale of the vessel, if so to whon and 
what steps you are taking in compliance with the Collective 
Bargaining Agreement. 


(j) On Janua:y 13, 1971, Commerce, by its President, Milton 
Palelas, replied to NMU as follows: 


In reply to your lettc ¢ January 11, 1971 addressed to me as 
President of Co e Tankers Corporation, I wish to advise 
that our tanker "THALIA" was sold and delivered ta Texas City 
Refining, Inc. on Detembes 23, 1970, and further, that a 
Contract of Sale ; én entered into for the "BAREARA" to 
the Vantage SS rporation For delivery scheduled sometine in 
February. 


Commerce Tankers Corporation is a wholly-owned subsidtary of 
Vernitron Corperation, and the final negotiations for the sale of 
these vessels were made directly between Vernitron Corporation and 
the buyers through the brokerage firm of Blix-lHallory & Company. 
For your guidance, at the start of negotiations for the sale of 
these vessels [I advised Mr. Blix of Blix-Mallory & Company that 
the same unions, including NMU, with which Comaerce Tankers 
Corporation had collective bargaining agreements must continue 
man the vessels after their sale, end that this was to be made 
condition of the sale; and he assured me that this was fully 
understood and would be impressed on prospective buyers. 

that the same unions are continuing on the TH'LIA and hive 

reason to believe that it will be otherwise with the BARBARA. 


(k) At all times since about January 11, 1971, NAMU has insisted 
that Coumerce refrain fro. a sale or transfer of the Barbara to Vantage or any 
other person unless Coumeice fully complies with the clauses of its collective 
bargaining agreement with NiiU as set forth above in subparagraph (g). 

(1) When Cownerce failed to comply with the terms of the afore: 
collective bargaialng ayieement with raspect to the sale of the Larbara to 
Vantage, RAY soughe and cbtained an arbitration avard oa February ©, 1971, cu- 
joining ant restrasuing Cuca -ce from delivering the Barbara to Vai 
other pu. sor whtuGul Jiuy with the provisions of the collective bar; 


ing apcccuitnt vecited ia wcopa.avraph (1) atove. 
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(m) Commerce is not a member of any association of employers for | 
purposes of collective bargaining with NMU, and in entering into the agreemen! 
described in subparagraph (g), above, independently adopted the terms of the 
agreement entered into by and between the NMU and the Tankers Service Committ 
: 6. It may fairly be anticipated that, unless enjoined, respondent 
will contiaue to give effect to the contract clauses referred to in  aragraph | 


% 


5, subparagraph (g) above, or enter into a similar or like contract clause or | 
4 


agreement in violaticn of Section 8(e) of the Act. It is therefore essential 
dppropriste, just and proper, for the purpose of effectuating the policics of 5 
the Act, and in accordance with the provisions of Section 10(1) thereof, that, | 
pending final disposition of the matters involved herein pending before th2 


Board, respondent be enjoined and restrained from maintaining, en‘orcing, 
{ 


giving effect to or otherwise entering into the contract clause referred to in 
4 


paragreph 5, subparagraph (g) above, and from entering into any other similar 


contract clause or agreement. 


( 
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7. No previous epplication has ‘een made for the relief sought 
herein, Nowever, on March 2, 1971, the Hon, Mervin E. Frankel, entered on 
Opinion which inter alia, confirmed the arbitration award referred to in para- 
gtaph 5, subparagraph (1) above, in an action brought by MY against Comicrce, 
71 Civ. 582. In view of the foregoing, and to avoid any possibility of an 


oxder issuing in this case which, if this petition be granted, would conflict 
i 
with the order contained in the aforesaid Opinion, petitioner respectfully 


* 


requests that the Order to Show Cause and Petition herein be referred to Judge 
Frankel. 


WHEREFORE, Petitioner prays: 
4 
1. That the Court issue an order directing respondent to appear 


4 


before this Court, at a time and place fixed by the Court, and show cause, 


a m 
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any there be, why an injunction should not issue enjoining and restraining 
respondent, its officers, representatives, agents, servants, employees, 


attorneys, and all] mewbers and persons acting in concert or participation with 


it, pending the final disposition of the matters involved herein pending befor g 


. 
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(a) Maintaining, giving effect te, enforcing or otherwise enteri: 
into the collective bargaining between NNU and Commerce effective for the tert! 


June 16, 1969 to June 15, 1972, as reaffirmed by NMU and Commerce in January 


i 
and February 1971, insofar as said contract provides that; 


| (a) The Company agrees with respect to any vessel which 
is presently under or may hereafter come under this 
Agreement, that if during the term of this Agreement 
said vessel is sold or transferred in any manner to 
any other business entity not covered by this Agree- 
ment for operation under United States flag (but not 
including a vessel which the Company bareboat charters 
and the charter is terminated), said vessel shall be 
sold or transferred with the complement of employees 
who either are or shall be provided by the Union in 
accordance with the terms of this Agreeuent, or such 
number as may be agreed upon between the Union and the 
transferee, The term ‘itransfer" shall be construed to 
include any chartering of a vessel by the Company. 


The Company obligates itself to obtain for the benofit 
of the Union a written undertaking with the Union to 
be executed by the business entity to which the vessel 
has been sold or transferred that for the full term of 
the Agreement all of its terms and provistons shajl 
apply to said vessel except as hereinabove provided 
and that said business entity will fully comply with 
all of the terms and provisions of this Agreement and 
any amendments thereto to preserve the jobs and job 
rights of the Unlicensed Personnel covered by this 
Agreement and to protect and maintain the wages, pen- 
sion rights and other economic benefits and working 
conditions provided such personnel under this 
Agreement. 


: (b) Entering into, maintaining, giving cffect to, or enforcing any 
athe contract or agreement, cxpress or implied, whereby respondent requireg 
Commerce, to ceace or refrain or agree to cease or refrain from handling, dadoe 
s@lling, transporting, or otherwise dealing in the products of any other 
employer, or from doing business with any other person, 


2. ‘hat upon return of said order to show cause, the Court issue an 


order enjoining and restraining respondent in the manner set forth above. 
} 


 1She a, 
melee i 5 Pig: 

3. That the Court Grant such further and other relief as may he. 
: ae S 


{ Just and proper. 


Dated at New York, New York, this 24th day of May, 1971. 


/s/ Sidney Danielson 


Sidney Danielson, Acting Regional Direct 
Second Region 
National Labor Relations Board 
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ARNOLD ORDMAN, 
General Counsel, 


SS 


IDOMINICK L. MANOLI, 
Associate General Counsel, 


Latah aes Tee 


{JULIUS G. SEROT, 
t Assistant General Counsel, 


. wae D. MORIO, 
‘ Acting Regional Attorney, 


i 
EDWIN H, BENNETT, 
it Attorney, Region 2 


> teat BB 


ee ee 


So teh i RR Ey RASS ce wR, 


nil ac ts ce ES 
. 


= 
Fn 
+ Safe 

ne oe 

wftttiae 
3 


55a 
EXHIBIT Cl» ALLEGATIONS OF UNFAIR LABOR PRACTICE UNDER SECT! 


ATIOMWAL LAHOR RELATIONS BOARO 


G UNFAIR LABOR PRACTICE URUER SECTION | 8(e) OF THE ACT. 
tnsteuctions: ois ofits lit i flllp this ante, ast an alld 
tfonss eofy for hart) jocul ant curh 

Chem 2d wethy the sega mat “oe th 
unfair dagor pea $s oocurrin? 


endtudtesd manet oa 


epson tm uhtcd the allvget 
face o 


"240 FIRED a labests EMPCOTERIS! ano Lara OMgaHtZatIoy e. CMPLOTER RABOR OMGawt ation 
CANAAN ION (Gree Jnl waner 7 Clhiuting te 


cal nave ond number) 


National Maritime 


Union 


(Sieaer 


end munber, city, 


Seventh Avrr 


NAVE OF CurLONE 


tOcation CF PLANT th¥OIi VED 


TYPE GP CSTASL ISO MENT 


(factory 
salen, ete.) 
Meritime 


MATION AL LapOR HEL atr On 


THE Yea 


OX, 


datea, Placca, 

abovenn ‘ 

in industry aff 

in writing roby 
business with any ¢ 


p cha 


‘1 unless. the 
written undert::! 
Pull term of 
provisions 
meron) 4 


venamed 
ARs K 


full nace, 1 
shiv 


S (Stewet ead nut 


A MEATE Lina) GURCR UUkg EN LERTA GH OF whiten 4, 
te Milled an 4 filed Ly o bator orgeninetsan) 


+ OF HATHONAL Om Jeitne at tOMat, 


ANT (of beet and 


sueber, City, sone, and Stete) 


re 4 ys = een nee ett eaguh 
Qerelaes Mart pay, d ‘ * f VAD i ‘ 
BMD PIL GLE 


TATOMENTS THEPEIN ARK TRUE YO THE a OF HY Amaia 


shad AL on 
Nf we oe ae a ‘Ue 
Jo in he, 


Ad 
Oi wera 


dine therhey 7 
nVdocone f Member ae it 

rte 7 A 
War pene 


156a 


to the charcing party, which 1s the owner and/or operator of four (1) wssels 
ry «whose employees are covered under a collective bargaining agreement with a | 
m9 labor organization different from the abovenamed Jabor organization. 
he 

t-Qn or about February 8, 1971 the abovenamed labor organization sought to 

mw give effect to, maintain and enforce the illegal provisions of its collec- 

* tive bargaining agreement, as uforesaid, by instituting or proceeding with 
an arbitration to declare the contract of sale dated December 23, 1970 in- 
valid and void and seeking, to enjoin the abovenamed employer from selling 
the SS BARBARA to the charging party. Upon information and belief, an 
award was rendered on or about February 8, 197) granting the relief re- 
quested by the abovencmed labor organizatior ; and a motion has been brought | 
returnable on February 16, 1971 in the United States District Court, Souther 
pistrict of New York, to enrorce the arbitration award and enforce the il- | 
legal clause of the collective bargaining agreement. 


By these and other acts, the abovenamed labor organization and the abovename: 
employer have violated Section &(e) of the Act by entering into a contract ¢ 
agreement whereby the abovenanmod einployer agrecd to cease doing business wit 
any ether person and specifically selling or transferring its vessels only % 


’ 


‘certain persons, as aforesaid, and by enforcing, the jllegal agreement Jn ar- 
ae Ei P on 3 v & | 
y bitration and judicial proceedings. 


Rider to Form NLRB-509 - National Maritime Union 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


wa 


I, Sidney Da ] 


nielson, being first duly sworn, depose and say that 


am the Actiny Regional Director of the Second Region of the Nationrl Labor 


7 


Relations Board; that I have read the foregoing petition and know the conten 


thereof; that the statements therein made as upon personal knowledge are tru 


and those made as upon information and belief I belicve to be true. 


/s/ Sidney Danielson 


Sidney Danielson 


Rotacy Publie State of Lew York 
Qualified in hasenea\C 
Ho. 30217692. 

Term Expires Hareh 30, 1973 


Lou. cs 


STATE OF NEW YORK ) 
8S: 
COUNTY OF NEW YORK) 

I, Sidney Danielson, being first culy sworn, dcpose and say ehac: 
am Acting Regional pirector of the Second Region of the National Labor Relatic 
Board; that Section 1OCL) oF the National Labor Relations Act provides that 
"petitions Ciled under this fct shall be heard expeditiously, and if possible 
within ten days after they have been docketed." In order to meet the require- 
ments of said subsection, petitioner, Ff -hor than moving by notice of motion, 
requests the issuance of the order to show cause herein returnable at the 
earliest date possible. Further, jnasmuch as a hearing will be required on. 
the petition, and because of the neture of these procecdingss issuc has not 
yet been joined, and petitioner also requerts that eny nemoranda furnished by 
the parties shall be filed after the joincer of issue by servicer of au ane 
or: by twelve o'clock noon on the day before the time to be fixed for & haariny 


on the petition wren the return of the order to show cause herein. 


/s/ Sieney Danielson 


Sidney panLelsen 


Subscribe d and sworn to 


me this “i f day of 


/s/ Arthur A, Herman 
Arcthor 
Botary 
Qualified An 
io. y-) 7692 30 


¥ 
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newly-ccequired vesscla are generally considered as 
“Nacerotions" to a Elect, with union represcntction of 
the ercy passing to the unica reprocsenting. che 
{123} (Overseas Carviera Corp.), 174 GLRD No... 35, 
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oe 2a on inctustay aflcstics comet, where im eRchss casa 
objcet there is: 

“i « *« @ 

(5) forclay of roguirins any porcon Cc : ‘Sellitgs 
handling, tecnuporcing, oF gece CooLins prccscts o 
eny other Cenc to pidcecces ov mianucce fancs, oF ‘to conse (3in5 
bustness with any other pocoon wou ® Beoevided, That rotiuing 

nteiicd ‘in this clevee (DB) shali be constree 4 to wile unkuolul, 
waere not otherwise unlaweul, ony prinary ctrace & wt” 


\7la 
catry into so-called "hot earzo” agrecnonts 
requiring the signatory employer to refrain fren doing brsiness 


5 


wita or hoadling che gcods os a ne “secondary” coployor. 


Lovevor, & gloss on the ststte has added tho resuirccant 
that no injunction should iscue unleca it hea bee 
thar the union's purpose in bargaining for the cgi 
in ceting to enforce it was to entis£y cbjectiveds other than 
preservation of the vozk or york gtenderds of the union aoubere 
in the bargaining uait. Work pxctareatica fteel€ must Lays 
be ragardcd es a “nrcimary,’ Llaviel objective. Ponisorls Pomucacturers 
wv. IEMB, 336 U.S. 612, 644-645 (1967); fee nus iol opinion of 
Judge Leonard P. Moore, HLAO v. Tacal Union Vo. 28, Pest Pee 


Workers, 350 F. 2d 827 at 831 Ga Clr. 1907). 


Whatever the tendency may be in the cases to cutogsrize 


ecntwactual terms, it is the scasonable intent of the partics, not 


the lancucge chosen, unich is 


'?o concludes thas a contract toxrm Lal a vlthin the 
eccer of § ae properly falls within its Svc Lt Od, 
thee must be eithoy a finting chet rota partics uncar- 

etccd and esc esecd da A ctsomory cojcse sce chs 

term, or a finding toot eesencc Ly Cor itec3 Witten 

§ 8(e)'s aintcadzcat Usuld pocbaply {ico fees Ut chee, 
in view of tho cecncaie history and civeuzitrnle5 cE 
tha icdustiy, tos — coe f25 perc.” [icotr ces 

oxitted] Uoa& 2nd birhvay Svivers, Ges Viva, aoe 


soto = 


F.2d 709, /16 (D.C. “Gin, 1664.) 


° 


It should be noted in this regard that more than cix 


montis have passed since tha signing of tha Wl-Coznerce 


ining agrecnent. If any unfair Icbor practice 


is to be fcwid, it must be in the ccoacnic wetion tckea of 
threatened to cuintain and enforce the terns of thet earecnont 
umstanecs of thie case, rather than in 


the more signing of it. 29 U.S.C. 1C0(b); ULNS v. Lezal Unicn 


Yo, 26, Shoat Motal Vorkers, 330 T. 2d £27, 029-630 (2a Cix. 1967). 


~ ee 


The ingent of EMU therafere becomes posticulerty importance. 

fn analogy may be draw between tho preset sean, 
which involves transfer of facilities fron one cuployer to 

nother, and cases involving subcontrecting ef part of one 
c by another, the subcontracting cltuaticn being 
peceipitated mare case Lav, 

The cases hold that provisions in collective bargein- 
ieag agrecnwcats which limle suecentre fins to — whos 
cmployces recognized or were signatery to contracts with the 
primary concractor's union are unlawful “signatory agree 
Hevever, provisions: which prohibit all subcontrecting, or which 
require maintenance of the sane work otandards by the aubsoentractor 
as hod been agreed upon by the primary enployer sre valic attanpts 


to preserve jobs and working conditions of caployces alyeady 
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in the barcaining unit, end are upiield as "unit preservative. 


Ko-rody v. Shook Metal Vorkers Lerol 103, 259 F. Supp. 65 


eed 


(0.0, Cats. 2208): Fovecsd » teand 20%. Teel, fe, of Te te, 


Se eens — ome setae an eC eR AED TALEO NOLL Ot ACT TN, 


Y. Supp. 19 @:,0.U.Y. 1067)s. Ben tones 16073..0 22h" 2 Fs 


nae eT 


Romy torrie. eG ory «tec Door"), 357 U.S. 93 (2955) 


. 


Povova enigincat of $ 8(c)). 
partievias fceetc, tho court conzslucss 
that on thic rceord the motivatica of the Iw in nogotiatins 


and enferetns: tha collective bargaining «_* seement with Comecrce, 


acd with the ethor tanker operatora ag well, was te preserve &5 


many of the declining number of jobs as possible for NMU seamen. 


Ite payemcunxt deaire was the traditional end valid one of 
pecteetion GZ tha “job pool't and the pension plen aad ether 

eloxentn of job security of of its members in the Seve of ne 
creasing automation. It docs not appear to have had the objcecive 


nting SIU in whole or part as bargaining cgent with 


Yantace., Nor was there cay other dispute between Nia and Vcutcge 


ipon vnieh motivation for seconsry activities could be predicated.° 


6 Dut sce ay Te. pe Tos isee the undersigned is in Boece 
vith Jud Ivo Preanel in 60 fay co cealuaticn of hig motivation is 


ecncernid, isoues of secre decisis do not arice. Sce inten. ‘ihe 


nature of thu present mocions a goes thee collatcveal esterpel is 
elearly not prescnt. 
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not eccolve the issues presoated. 

It must still be detemsined whether the NMU was secking to 
protcet work at least fairly claimable by nombers in the 

nit affected by the proposed sale of the 

the work of wnion monbers outcide the 
relevant barg2ininz unit was also souzht to be protested. If 
the letter be the case, the activities were still secoudery as 
being “'work acquisition’ not ‘work preservation,’ directed 


ascirst secondary employers. Mont 


a 


ga5 0, 20 709,733. (D.0.0ir., 1964)%., The one stion, then, conceras 


the sige of the bargaining unit; whether all jem erployers were 


included, or only the Commerce "fleet 

fhe testimony on this issue shoved that: tke actual 
nageciations leadin; up to what was a uniform contract vere held 
betwoen NMU and, essentially, the Tankers Service Comittee, a 
voluatary association of tanker companies organized for the purpose 
of collective baveaininz. The Comnittee was formed and the 
nevotiations conducted as they were in order to weduce the 
confusion attendant upon Labor neyotiations in this industry. 
Tie Comalttee represents about haif of the operating cowpanics 


with which NMU has agreeuents, but does not have power to bind 


Dry cargo ship operators’ nogottatieas 
are copaxately couductcd. 

All tan:er operators vere tnidivicsually invites 
to attead the negotiating sepoions; nost of the sialicr 
independents, including Commerce, did not bother 
they later gigned the agrecment therein negotiatcd, vaich 
the 12 presented to all ecopenics on a "take it or Leove 
it" basic. (See Spector, Tx. PP- 9-100.) 

It will be secn, therefore, that the nagetiations, 
ap opposed to ths actuat contract sigantures, were on on 
industry-wide basis. On the ether hend, ecch fleet was 
separately contvocted for. And, of course, each chip was 
operated by management as a disereet "work unit." 

Inti. Union, 0: United Mine Worters, cte, ve LOD, 39 

977, 979-980 (D.C. Cir. 1668). Tho “bargaining uni 

as opposed to the various other units, appoors to be that 
segecat of the tanker industry which recognizes itv. 


Tnis deterainatica is, of cource, @ prcLlirinary 


one. Final decision of tue appropriateness of a aulti-cupLloyer 


zg unit is cn issue tT "of Foat and policy recoxzved 
gr the Board [th B]," Levis v. WIRo, 350 F.2d cel, 


1065); 29 U.S.C. L59(b). fovevex, COu2 


a nee 


following excerpt fron the Sinternth Anneal Report 


cat 


Las, quoted in Cox & ets. Labor inv, Seventn 
(1959), at 350-337, guzmatizes the appliccble 


"Conerally, the Board will find that such o unit 
is avpropviate if there is a controlling bargcinic;; history 
3 [ conerohsnts % 2 / 
on a muliic:ployos basis. Tor thio purpore, neither the 


leck o£ a formal association of empioyers tor tie feet that 


the results of joint negotiations have born incorporated in 

separate unifora contracts 1g determinative. 
"ya inelusion of exployecs ina wad init - 

depends primarily oa whether the eaployer = 

bound, or is in Zact bound, by joint norotiatiocs. 

one case during the past ycer, the Board said “'ti 


2 


participetion for a substantiel pericd of tins 


bargaining nezotiations and the unifera adepticn ¢: 
meats wkesulting trea such nesotiatiors aoe 3 
desire on the part of the participants to be bowad by jcint, 
rather than individual, ection and warrants the estabiie:ment 
of the multienployer unit. ' 
Tesuce tha cagloycs’s sarticipation im goon! yous 
the determining Feccor, it 49 not nccespary tics HO acre 
cdvence to be bound by any contact which may be Sointly 
neyotLaced. Conversely, toc perc acopti.on by an GIrVLoy 
contracts nesotiatca by on employer fraup will not boi 
yequire che inclusion of his caphoyces in the eniliioap.: 
unit. 

"Nowaver,, an eaployes's intention to be bound by the 
joint nezociations of an association ic not suffieicn’ wrere 
the cndioyer is not a menber of the association end the 

1 


association will act as Largaining agent only for its mciase©rse 


elaboration of reasoning underlyin: this determination 
is desirable. 
The explanation for this finding is to be found 


A 


of the industry, as vicwed by the unicn, 


in the nature of the formalitics of contrect 


Cui: 
only to mncabers of 
the Board eaid 
powetines aceepted a mouber' 
: ative o£ the teasibility of thea ecepe 
tionally the Board has bobaned to give 
such a ba gpa apece te ep tory, cor s 
i ntatiea nor 
ining t as ike “het ecatceplotcs, 
becn our policy not a racates 
Beas the optabliskmenc x 
cd beragin, walehn ta i 
: oy. 1? 
COVEE, © multienployer bargaining history will not be 
ee Of Casituyces iu thea 1ultic. oioyer 
ing effectively ebandoncd joine 
Yhus, vhere one meaber o£ an employer sroup 
eourse of negotiations stated that it would not 
jola in any further group bargcining, and thereafter did 
not corer dato mny written sic phbae iy with the union i:volved, 
the coard applied the rule that ‘Lf en employer at én 
spovorriate time, manifesrs an unequivocal intent 
an individual course in lis labor relations, a unit 13 
to hic anmployces alone becomes es Secs) {(Footnstes 
eaittced. ] 
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gignature. All hiring is done thro veoh a central Biers 
hall. Job opportunitics cud job sceurity tor ahL To 


” 


eecmen cGepend directly upoa the cunvear of betes 
theough tie MMU halls. To view one vesscl o¢ obec fisee 
borgaining puspescc, ehe-> the 
IU viewpoint, would be to acquicsee in a CGonveraus £iction. 
For it is absolutely essen rial co the union, in cxccr to 
pensicu plon and the seniority cy 


Nav vessels be fungible. Pensions and 


jraportant eLen.nts of tho collective bergoatiniag 


| 
| 
| 


egrecmenc, were clearly errived at after industry-wide 


——— 


consultations. It was because an industry-wide egyccuent 
on pensions and seniorirvy was essential cuat the 0 mad 
the e€for7te it did to obtain the presence of all cxployers 
or their representatives at the negetiations. The fact 
Che 

efforts of the Trice: ; smittiee does net mean Chat 
they separately negoc cla 
sense. 

The conclusion must therefore be that, under the 

, 


applicavle etendards a3 esteblic red by the HWLRD, 4 malti- 


cuployer bargaining unit is appropriate in the prescnt 


font 


ecircusstances, leaving final cecisicn oa thie iccuc 
to the HLRB itself. Accordingly, under th. preccéucck 
tandards, se: ¥, cunca, 209 fF. Supp. 
o£ proof uvon the Regicu 
A proliminary injunction vould 
on the present facts, ond might cause greztes herds! 


than it would cure. 


TIt 
venains for det etiam Ae Cee 
prone 
at the eye of 
well be years ‘ore £ adjuc cication 


. 


J 1 ars fineyel : * pea .f ethic. 
iscues now xvaiced. Coguisant of this 


has moved to vacate the peoliminciy pare previcualiy 


igsued by Judge Frankel, on the ground of chersed Gireune 


Ie, boc not een Oppsnes ticks: 
After March 4, vhen the injunction was fLesus 
the determination of the Regional Pirecrer of NLRo that. 4 
complaint ‘should issue against NHU ond Cennerce fer ettemptead 
of the clauce caved Commerce and Vantage 
are presently conjoined from violating) did in fact cig- 


nificantly alter the parties’ situation. A new ° 
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NLRB, hes in effect intervencd in the dispute, cand 


yvoised a new and preeminent issue; the public 


£ 


-cased in the labor laws, justice would require 


that WU be prohibited Zxvom continuing to eeeovee chs 
cleuse against Comnerce and Vantcge. Lut before ail 
guesctions caa be decided, the parties might have Co 

A * 


enickive proecidinns requiring years foe Chas 
a 


the cases cited in Part LI of this opinics indicate 


x 
st 


time factors s 
Should the injuaction remain in eflect, ens 


4 


it eventually be detesmined that the NLuG posilion 


takea, the effect wll have beca that ceployees rep: 


iging halla were Daprop evly denicd czploy 


1 


opportunities for the pers jod of cue injunction. 

other band, should the injuncticn noi be vacated, ond the 
KMU positioa cventually be vi indicated aginst. the Munv, 
Commerce, end Vantage, the effect will hove beea tt 

IBA employees were improperly denied exploynent, oosuning 


that a sale of the “Barbara to Vautage or enother £10 
emplover does eventuate. 
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DECISION OF CROAKE, U.S.D.J. ON JULY 15, T9ZI (FIC 
: ? eX eoVerve ’ IV. 
(Filed July 16, 1371). : io sai 


Sit CO, 


UNITED STATES DISTRICT COURT rie 
SOUTHERN DISTRICT OF NEW YORK 5.2 
At ae a A A PA $-x 


NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, ~ 


Plaintiff, 


71-Civ. 582 


COMMERCE TANKERS CORPORATION, 


Defendant, 


VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


APPEARANCES : 


EDWIN H. BENNETT, ESQ. 
Attorney for Petitioner 
National Labor Relations Board 
26 Federal Plaza, Room 3614 
New York, New York 10007 


ABRAHAM E, FREEDMAN, ESQ. 
Attorney for National Maritime Union 
of America, AFL-CIO 
36 Seventh Avenue 
New York, New York 10011 
By: Charles Sovel, Esq. 
Of Counsel 


MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER, ESQS. 
Attorneys for Commerce Tankers Corporation 
430 Park Avenue 
New York, New York 10016 
By: Charles Miller, Esq. 

Naomi L. Reice, Esq. 

Of Counsel 


SURREY, KARASIK, GREENE & SEHAM, ESQS. 
Attorneys for Vantage Steamship Corp. 
500 Fifth Avenue 
New York, New York 10011 
By: Martin Seham, Esq. 

Oi Counsel 

- and - 

HILL, BETTS & NASH, ESQS. 
26 Broadway 
New York, New York 10004 
By: John Lanz, Esq. 

O£ Counsel 
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CROAKE, D. J. 48 


MEMORANDUM ~ 
NMU has now moved for reargument of the portion 
of this Court's opinion filed on June 22, 1971, which 
held that a preliminary injunction heretofore entered would 
be dissolved upon the satisfaction of certain conditions. 
NMU's main point in support of its motion for reargument is 


that the court lacked "jurisdiction" to modify an inter- 


locutory order as to which an appeal was pending. This type 


of issue -- the power of a court to take a given action -- 
should be entertained at any time, despite any amount of 
tardiness in counsel for having failed to raise the issue 
at the time of the original decision. Accordingly, as soon 
as this Court was advised of counsel's intention to address 
this issue, the Court refrained from signing any order 
modifying the preliminary injunction, which therefore remains 
in effect at this time. The motion for reargument is granted. 
Upon reargument, the Court is of the opinion 
that it does possess jurisdiction to modify the preliminary 
injunction. Rule 62(c), F.R.Civ.P. 1s unequivocal on this 


point: 
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"(c) When an appeal is taken from an inter- 
locutory . . . judgment granting, dissolving, 
or deaying an injunction, the court in its 
discretion may suspend, modify, restore, or 
grant an injunction during the pendency of the 
Bpeeal 4 «ja 


The issue, then, is not, properly speaking, one of power 
to take action, but rather concerns the wisdom of doing 
so in light of its effect on the preservation cf issues for 
appeal. 

It will be noted in this regard that the above- 
quoted rule does not specifically include "vacating" an 
injunction among the powers explicitly reserved pending 


appeal, but rather uses the word, "suspend," which refers 


to staying enforcement rather than voiding. See Ohio Fuel Gas 


Co. v. City of Mt. Vernon, 37 Ohio App. 159, 174 N.E. 260, 


262 (Ohio Ct. App. 1930). 

The Court of Appeals for the Second Circuit 
has interpreted this Rule as authorizing only such action 
as would aid the appeal: 


"Tc was proper, to be sure, for Judge Bryan 
to take jurisdiction of the motion [to vacate or modify 
an earlier inJunctlon] pursuant to Rule 62(c). . 
But this cule is described as 'merely expressive of a 
power inherent in the court to preserve the status quo 
where, in its sound discretion, the court deems the 
circumstances to justify.' 7 MOORE 762.05... 
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wll . Once the appeal is taken, however, jurisdiction 


passes to the appellate court. Thereafter the 

appellant is not usually entitled as of right to present 
new evidence or argument to the trial court, which in 
the exercise of a sound discretion will exercise juris- 
diction only to preserve the status quo as of the time 
of appeal, Appellant's proper procedure is then to 
request leave of the court of appeals to proceed in the 


lower court.'' Ideal Toy Corp. v. Sayco Doll Corp., 
302 F.2d 623, 625 (2d Cic. 1962). 

But see dissent in the above case by Clark, J. 
This case clearly establishes the rule for this district. 
Accordingly, the opinion of the court filed on June 22, 1971 
4s amended in the following particulars: 

The language beginning with "After March 4" on 
page 21 of the cpinion, and continuins through page 24, is 
omitted. In its place the following is inserted: 

"However, the exercise of sound uiscretion 

requires that this court refuse to entertain new 
evidence of changed conditions in view of the pen- 
dency of an appeal from this injunction. The proper 
procedure would appear to be to seek leave of the 
Court of Appeals to present the evidence and argument 


concerning, alleged changed conditions ?n this Court. 


Ideal Toy Corp. v. Sayco Doll Corp., 302 F. 2d 623, 
625 (2d Cir. 1962). Accordingly, the motion is denied, 
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“without any opinion expressed as to the merits 

of the motion. 
SO ORDERED." 

One further comment is in order. The undersigned 
has determined, for the above reasons, not to consider 
modification of Judge Frankel's order while an appeal is 
pending and leave to move for modification or suspension 
of the order has not been sought from the Court of 
Appeals. No suggestion should be drawn from this memo- 
randum or the original opinion, as now modified, about 
any opinion the undersigned might entertain regarding the 
propriety of continuing the preliminary injunction at 
this time. 

SOQ ORDERED. 


Dated: New York, N. Y. 
July 15, T9971 


THOMAS FO CROAKE 
U8) Ded 


DEFENDANTS' NOTICE OF MOTION UNDER RULE 8(a) FOR ORDER : 189a 
DISSOLVING INJUNCTION (71 CIV. 582) 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 


NATIONAL MARITIME UNION OF , 
AMERICA, AFL-CIO, : ied 
Docket No. 
Plaintiff-"“espondent, : 71-1460 
~against- js 
TANKERS CORPORATION, 1%.) 
Defendant-Anpellant, 
-against- : NOTICE OF MOUTON 


VANTAGE STEAMSHIP CORP., 


Intervening Defendant. 


PLEASE TAKE NOTICE that, upon the ennexed 
affidavit of D, David Cohen, Heq,, sworn to 
dey of July, 1971, and the exhibits annexed 
upon all prior proceedings had herein, the undersigned 
will move this Court at the United States Courtnouse, 
Foley Square, New York, New York, 17th Floor, at a date 


to be set for argument by the judges of this Court, the 


day’ or July, L971; ab olelock, for eh 


order pursuant to Rule O(a) of the Federal Rules of 


Appellate Procedure eaebenadine or modifying 

injunction of the Hon. Marvin E. Firenkel, dated March 4, 
1971, which is on appeal before this Court in the follovw- 
Ang respects: (a) dissolving the injunction upon such 


conditions as the Court may deem just and proper, or 


(vb) if the Court shall continue the injunction, increasing 
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the bond to be posted by the National Maritime Union of 


America, AFL-CIO to $2,750,000. 


Dated: New York, New York 
July 20, 1971 


Yours, etc. 


MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


/ - 

i + / 

‘ Ape op 
hii £7 


Member of the Firm 


Attorneys for Defendant-Appellant, 
Commerce Tankers Corporation 
Office & P.O, Address 

430 Park Avenue 

New York, New York 10022 


TOs 


ABRAHAM E. FREEDMAN, ESQ. 
Attorney for Plaintiff-Respondent, 
National Maritime Union of 
“America, AFL-CIO 

36 Seventh Avenue 

New York, New York 


HILL, BETTS & NASH 

Attorneys for Intervening Defendant, 
Vantage Steamship Corp. 

26 Broadway 

New York, New York 


WACHTELL, LIPTON, ROSEN & KATZ 
Attorneys for Intervening Defendant, 
Ventage Steamship Corp. 

230 Park Avenue 

New York, New York 
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# 71-1460 ORDER OF COURT OF APPEALS, 2nd CIRCUIT, GENY!NG 19la 
FOREGOING MOTION (71 CiV 582) 
UNITED STATES COURT OF APPEALS 
Second Circuit 


COPD 


At a Stated Term of the United Statez Court of Appeals, in and for the Second 
Circuit, held at the United States Court House, in the City of New York, on the 
18th day of August , one thousand nive handred 

and g@@venty-ene . 


Mational Maritime Uniem of America, APL-CIG, 
Plainti ff-Appallee, 


v. 


Gommerce Tanke .8 Corporgtion, 
Defendant -Appeliaat. 


Vantage Steamship Corpemation, 


It is hereby ordered that the motion made herein by counsel for the 


appellant 
by neticagef mo@ign dated July 21, 1971 to vacate the injurstion 
om or, in the alternative, increase the bend to be pested by 
appellee te $2, 750,000.60 


mARilisin = SREB wala! 
kcal il 


be and it hereby i« gggzgah denied yitheut penjudice te the sarite ef 


¢ furteer «révmed Shet the egyoil de ewpedited thee brieads 
of éodemdent “iypek ig: aad be filed cn er 


eat the appeal be heamd the wank of 
that teiefs end appendices may be in 


It io ferther ordewed that the action, 
of Cemmeree Tankers 


“Wilfred Fefmberg  - =62@C~—~—~” 
Wiliien ©. Mulligan 


“William fi, Timbers Circuit Judges 


VERIFIED COMPLAINT (72 CIV 4619) 
(Filed October 31, 1972) 
UNITED STATES DISTRICT 70OURT 
SOUTHERN DISTRICT OF NE} 


VY YORK 


VANTAGE STEAMSHIP CORPORATION, 


Plaintiter, 
~against- 


VERIFIED 
COMPLAINT 

NATIONAL MARITIME UNION OF AMERICA, 
AFL-CIO, COMMERCE TANKERS' CORPORA- 
TION and VERNITRON CORPORATION 


N, 


FOR A FIRST CAUSE 0 
Thas act on 
Act of Congress of July 2 


amended, 


FIRS! 


arises un 


a 
G 


2 Ch 647, 26 
15 025.65, Section (1) SE Seq., entitled 
Protect 
Monopolies", 


Commerce Against Unlawful 


commonly known as t 


afte 


Sherman Act, 
acts amendatory thereof and supplementary 


there 
By 
plair E 


reason of 


more fully appears, 
essa 


declaration 
pu rsuant 


i Tcebdi« d Oe OSs, 


Aor. 
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SECOND: The plaintiff vantage Steamship Corporation, 
(hereinafter referred to as "Vantage") is a corporation duly 
organized and existing by virtue of the laws of the State of New 
York and has its principal place of business at 1l Broadway, New 
York, New York. 

THIRD: At all times material herein, Vantgage has 
owned and operated American flag freight ships engaged in the 
transportation of various goods and commodities in interstate and 
foreign commerce and derives an annual gross revenue from said 
operations in excess of one million dollars. 

FOURTH: The defendant, National Maritime Union of 
America, AFL-CIO, (hereinafter referred to as "NMU") was and is 
an unincorporated association in which employees participate and 
which exists for the purpose, in whole or in part, of dealing 
with employers concerning grievances, libor disputes, wages, rates 
of pay, hours of employment or conditions of work. 

FIFTH: The defendant, Commerce Tankers' Corporatirn, 
(hereinafter referred to as "Commerce" was and is a wholly-owned 
subsidiary of Vernitron Corporation and at all times hereinafter 
mentioned has owned and operated American flag freight 
engaged in the transportation of various goods and commodi 
interstate and foreign commerce. Upon information and beli 
Commerce's gross annual revenue from said operations 


wundred Thousand Dol 3 {8500,000). 
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SIXTH: The defendant, Vernitron Ccrporation, (herein- 


after referred to as "Vernitron") was and is a Delaware corpora- 
tion with an office at Great Neck, New York, and at all times 
hereinafter mentioned was and is the parent corporation of 
Commerce, its wholly-owned subsidiary. 

SEVENTH: At all times relevant herein the business 
affairs of Commerce were contrcelled and conducted by Vernitron, 
and its officers and employees; all major business decisions of 
‘ommerce including those respecting the sale of its vessels and 
the negotiations and administration ef contracts with NMU were 
made and carried out directly by said Vernitron officers and 
employees; and Commerce at all times acted under the direction of 
and as agent for Vernitron. 

EIGHTH: At all times material herein, Commerce has 
recognized the defendant NMU as the collective bargaining re- 
presentative of the unlicensed crew employed aboard its vessels 

NINTH: Tankers Service Committee is an ynincorporated 
multi-employer ship owners' association doinc 
collective bargaining representative ef its members. 

TENTH: Vantage was not at any time material hé 
member of the Tankers Service Committee, nor did it authorize 
Tankers Service Committee to bargain on its behalf at anytime 
material herein. 

ELEVENTH: Beginning at least 
the exact date being unknown to plaincit:, 
ae 


C2 


after up to and including th aa 


i 
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the defendants, Tankers Service Committee, and others unknown to 
plaintiff have been and are now engaged in an illegal contract, 
combination and conspiracy to restrain trade, monopolize, and 
attempt to monopolize trade and commerce in the sale and transfer 
of American flag cargo ships and in the transportation of goods 
and commodities by American flag cargo ships in interstate and 
foreign commerce in violation of the Sherman Act. The aforesaid 
contract, combination and consviracy has consisted of 

agreement, understanding and cancert of action among defendants to 
| unreasonably cestrain competition in the sale and transfer of 
American Flag cargo ships and in the transportation of goods and 
commodities in American flag cargo ships in favor of and for the 
benefit of American flag carriers who had contracts with and whose 
vessels were manned by the National Maritime Union, AFL-CIO. As 
part and parcel of and in furtherance of the aforesaid illegal 


contract, combination and conspiracy to restrain trade the defend- 


ants have committed, among others, the acts hereinafter set torth. 


TWELFTH: In or about June, 1969, Tankers Service 
Committee and NMU negetiated and executed a collective bargaining 
| agreement covering the iinlicensed seamen employed by the member 
companies of the icakers Service Committee. Upon information and 
belief the agreement entered into between NMU and Tankers Service 
Committee and the terms of such agreement are appiicable to all 


NMU contracted (Se. : companies. 
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THIRTEENTH: In July,, 1969, NMU and Commerce, in furth- 
erance of said illegal contract, combination and conspiracy, 
entered into a three-year collective bargaining agreement identi- 
cal to the NMU and Tankers Service Committee contract alleged 
above, effective for the period June 16, 1969 to Tune 15, 1972, 
which contains in Article 1, Section 2 thereof, (which is annexed 
hereto as Exhibit A), provisions to the effect that in the event | 
of a sale, Commerce would give NMU timely notice prior to the 


sale and obtain a written undertaking by the purchaser that it 


licensed seamen and would accept the terms and conditions of the 
existing collective bargaining agreement - 
FOURTEENTH: By Agreement dated December z2. 1970, Ce 


merce contracted to sell its ship, the "SS SARBARA" to Vantage. 


would recognize NMU as the bargaining agent for the vessel's un- 


The sale contract contained no provision for compliance “7 ¢! artic! 
cle 1, Section 2 of the Commerce-NMU Collective Bargaining Agree- 
ment. 

FIFTEENTH: At all times material herein, Vantage has 
recognized the Seafarer's International Union, (hereinafter re- 
ferred to as ‘the SIU) as the collective barwaining reprasentatiy 
of the unlicensed crew akoard its vessels and its affiliated 
companies tunder contract with the SIU. 

SIXTEENTH: By letter dated January 11, 1971, NMU by its 
Vice-President, Mel Barisic, wrote to Commerce directing its 
attention to the Article 1, Section 2 requirement. (See Exhibit 


B, attached hereto.) 
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SEVENTEENTH: By letter dated January 13, 1971, 


Commerce by its President, Milton Palelas, replied to NMU that 


negotiations for the sa.e of the vessel were made directly be- 


tween Vernitron Corporation and the buyers and the broker for 
the sale, Blix-Mallory & Company, which brokerage company had 
been advised by Mr. Palelas that a condition of the sale of the 
"BARBARA" to Vantage was the continued manning of the vessel by 
the NMU. (See Exhibit C.) 

EIGHTEENTH: In furtherance of said illegal contract, 
combination, and conspiracy, defendant Commerce by telegram 
dated February 6, 1971, notified vantage that the sale could not 
be consummated absent the undertaking required by the aforesaid 
NMU labor contract. 

NINTEENTH: tr. furtherance of said illegal contract, 
combination, and conspiracy, defendant NMU has insisted since on 
or about January 11, 1971 that any sale or transfer of the 
"BARBARA" to Vantage be only on condition that the purchaser 
agrees to utilize NMU Member employees. 

TWENTTETH: By operation of the National Labor Rela- 
tions Act, (hereinafter referred to wa the N.L-R.A.), Vantage 
was required at all times material herein toe abide by the ccll- 
ective bargaining agreement between it and the SIU, referred tc 
above, requiring that any snip acquired »y it or an affiliated 
company be manned by Siu members and, thus, Vantage couid not 


evn any ship manned by NMU member employees. 
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TWENTY-FIRST: The demand referred to in paragraph 
NINETEENTH above was illegal and could not be acceded to by 
vantage because of its previous contractual obligations to the 
SIU and obligations under the N.L.R.A. 

TWENTY-SECOND: At all times Vantage has responded by 
rejecting any obligation to assume the NMU contract which was not 
part of its contract of sale with Commerce and which was violative], 
of Section 8(e) of the N.L.R.A. and in restraint of trade. 

TWENTY-THIRD: The National Labor Relations Board 
(hereinafter referred to ae ee hy Ge eoniMay 16, 1972, 
(Exhibit D) found that Commerce and the NMU had violated Section 
8(e) of the N.L.R.A. and ordered NMU and Commerce to “cease and 
desist from entering into, maintaining, enforcing, or giving 
effect to Article 1, Section 2, of the Collective Bargaining 


Agreement entered into on duly 1, 1969, between defendant . NMU 


other collective bargaining contract whereby an employer agrees, 
in substance, to cease or refrain from doing business with any 
other person within the Saha of Section 8(e) of the Act." 
TWENTY-FOURTH: The N.L.R.B. based its order on the 
grounds that the clauses were an improper attempt to insure that 
the purchasing employer be under contract with the NMU, l.e., 
union signatory clauses and not valid unit work preservation 


clauses as the NMU claimed and was therefore secondary and unlaw- 


and defendant Commerce, or to any like or related clauses in any : 
é 


ig ugke 
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TWENTY-FIFTH: In furtherance of said illegal contract, 
combination and conspiracy defendant NMU, prior to the determina- 
tion by the N.L.R.B., moved for arbitration and obtained an 
award from Theodore W. Kheel, who was the designated Arbitrator 
under its contract with Commerce and Vernitron, which, inter alia 
enjoined Commerce from selling the "BARBARA" to Vantage or any 
other purchase: without complying with Article 1, Section 2; cf 
the NMU-Cummerce Collective Bargaining Agreement. 

TWENTY-SIXTH: In furtherance of said illegal contract, 
combination and conspiracy NMU, imaediately following the render- 
ing of Arbitrator Kheel's award, moved in the United States 
District Court to confirm such award. 

TWENTY-SEVENTH: Since the incept 1 of the confirmation 
proceeding by the NMU and until March 22, 1/2 when the United 
States Court of Appeals for the Second Circuit vacated St, a 
temporary restraining order issued by the District Court barred 
Commerce from selling the “BARBARA" without complying with the 
requirements of Article 1, Section 2 of the Commerce-NMU 


Collective Bargaining Agreement. 


by the NMU prohibited the transfer of the "BARBARA* to vantage, 
which prohibition caused Vantage to immediately lose a long-term 
charter of the "EARBARA" between Vantage and third parties uncer 
an existing contract whereby vantage lost profits of $l, 800,000. 
TWENTY-NINTH: If furtnerance of said illegal contract, 
combination, and conspiracy on or about February 10, i971, 


Commerce instituted arhitrac:on proceedings against Vantage 


TWENTY-EIGHTH: The temporary restraining order obtaine 
| 
i 
i 
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pursuant to an arbitration clause contained in the Commerce- 
Vantage Contract of Sale. 

THIRTIETH: Vartage resisted arbitration and moved for 
a stay of arbitration in the Supreme Court in the State of New 
York, whereupon Commerce successfully crossmoved to compel arbi- 
tration: 

THIRTY-FIRST: In furtherance of said illegal contract, 
combinution, and conspiracy Commerce obtained in its favor against 
Vantage on July 9, 1971 an award in the amount of the full con- 
tract purchase price of Two Million Seven Hundred Fifty Thousand 
Dollars ($2,750,000.00) plus unspecified incidental damages 
amounting to One Hundred Thirty-three Thousand, Two Hundred and 
Sixty-Four Dollars and Ten Cents ($133,2€4.10) less the net pro- 
Leeds to be realized from the sale of the "BARBARA", which sale 
Commerce was directed to make by the award, 

THIRTY-SECOND: Upon information and beliet, at) the 
time of the arbitration award referred to in paragraph THIRTY- 
FIRST, and continuing to date, due to a @xop in the market for 


tankers, the value of the "BARBARA" at all material times from 


| July 9, 1971 to date is now far less than the original purchas 


price of Two Million Seven Hundred Fifty Thousand Dollars 
$2, 750,000.00) , and upon information and belief Commerce did sell 
the "BARBARA" to a company unrelated to plaintiff for approximate- 
ly Seven Hundred Phousand Doliars ($700, )00.00). 

THIRTY-THIRD: The entire American fiag fleet 


into two major segments - those companies under contract with 


? 


NMU and those under contract with the stu (each of which repre- 
20la 
sent approximately one-half of the existing companies) so that 
implementation of the aforementioned clauses in the NMU contracts 
will have the practical affect of halting vessel transfers from 
NMU contracted companies to SIU contracted companies. 
THIRTY-FOURTH: The sale of vessels in the maritime 
industry is a common occurrence, such that in the years 1964 to 
1971, upon information and belief, approximately 400 American 
flag vessels (ocean-going merchant ships of 1,000 gross tons and 


over) were sold from one U.S. company to another, an average of 


a year, 
THIRTY-FIFTH: In furtherance of said iilegal contract, 


combinations, and conspiracy Commerce threatens to secure a 
judgment confirming the arbitration award above described in 
paragraph THIRTY-FIRST hereof in the Supreme Court of the State 
of New York and to execute upon said judgment. 

THIRTY-SIXTH: Such execution would severly disrup 


business operations of plaintiff and may result in its san 


or licguidation. 
THIRTY-SEVENTH: The direct effect of said illegal 


agreement, comoination, and conspirary among the officers 


employees of defendants NMU, Commerce, and Vernitron, and the 


Tankers Service Committee was aimed at restraining trade, monup- 


Olizing, and attempting to monopolize trade and commerce in the 
sale of ships in the American flag maritime industry and plain 
tiff Vantage expended $475,000 in defending its posicion in 
resisting defendants! sui Lileqal cantract, ‘combination and 


conspiracy in connection with tho aferementioned arbitration 


thhal 
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“WATRTY-EIGHT: The character of unlawful acts done and 


being done by the defendants pursuant to the contract, combina- 


tion and conspiracy hereinbefore described is such that the res- 


pective property rights of the plaintiff to continue to engage 
in interstate commerce without molestation or interference have 
suffered and will suffer great and irreparable damage unless the | 
above described agreement, combination and conspiracy and the 
acts done and being done by the defendants in furtherance there- 
of, be declared to be unlawful and, since the plaintiff has no 
adequate remedy at law, an injunction in the form hereinafter 
prayed for be granted. 

THIRTY-NINTH: The plaintiff has complied with all 
valid obligations imposed upon it by the statutes of the U.S. 
with reference to the matters herein complained of, and has made j 
all reasonable efforts to adjust the differences existing be- 
tween it and the defendants hereinbefore described and any 
further efforts at settlement would be futile and unavailable 
with respect to any and all relief herein sought, and the denial 
of such relief will inflict greater injury upon the plaintiff 


than would be inflicted upon the defendants if granted. 
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FOURTIETH: The plaintiff repeats and realleges each 


and every allegation contained in paragraph FIRST through THIRTY- 


NINTH (except paragraphs ELEVENTH, THIRTEENTH, EIGHTEENTH, TWENTY- 
NINTH, THIRTIETH, THIRTY-FIRST, THIRTY-FIFTH, THIRTY-SIXTH, THIRTY 


SEVENTH and THIRTY-EIGHTH) of this complaint with the same force 


and effect as if herein fully set: forth. 7 


FOURTY-FIRST: Beginning at least as’ early as July 
1969, the exact date being unknown to plaintiff, and continuing ad 
thereafter up to and including the date of the filing of this com- 
plaint, the defendant, NMU and Members of the Tankers Service 
Committee, unknown to plaintiff, have been and are now engaged in . 
an illegal contract, combination and conspiracy to restrain trede, 
monopolize, and attempt to monopolize trad. and commerce in the 
sale and transfer of American flag cargo ships and in the trans- | 
portation of goods and commodities by American flag cargo ships in 
interstate and foreign commerce in violation of the Sherman Act. 

The aforesaid contract, combination and conspiracy has consisted 
of a continuing agreement, utderstanding and concert of action 
among defendants to unreasonably restrain competition in the sale 
and transfer of American Flag cargo ships and in the transportation, 
of goods and commodities in American flag cargo ships in favor of | 
and for the benefit of America flag carriers who had contracts 
with and whose vessels wexe manned by the National Maritime Union, i 
AFL-CIO. As part and parcel of and in furtherance of the atore— | 
said illegal contract, combination and corspiracy to restrain } 

jtrade the defendant NMU has committed, among others, the acts | 

! 

| 
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FOURTY-SECOND: In July, 1969, NMU, in furtherance of sai 


|}illegal contract, combination and conspiracy, entered into a three- 


| 


year collective bargaining agreement identical to the NMU and 
Tankers Service Committee contiact alleged abpve with Commerce, 
effective for the period June 16, 1969 to June 15, 1972, which 
contains in Article 1, Section 2 thereof, (which is annexed hereto 
as Exhibit A), provisions to the effect that in the event of a 
sale, Commerce would give NMU timely notice prior to the sale and 
obtain a written undertaking by the purchaser that it would recoy- 
nize NMU as the bargaining agent for the vessel s unlicensed sea- 
men and would accept the terms and conditions of the existing 
collective bargaining agreement. 

FOURTY-THIRD: As a direct result of said illegal contract 
combination, and conspiracy plaintiff was held liable for damages 
in the amount of the full contract price of the "BARBARA" of Two 
Miilion Seven Hundred Fifty Thousand Dollars ($2,750,000) plus 
unspecified incidental damages amounting to One Hundred Thirty- 
Three Thousand, Two Hundred and Sixty-Four Dollars and Ten Cents 
($133,264.19) (less the net proceeds to he realized from the sale 
of the "BARBARA"), incurred loss of profits on the chartex of the 
"BARBARA", and incurred consegcential damages, all as previously 
alleged in par. jraphs TWENTY-I.IGHTH through THIRTY-SEVENTH hereof. 

FOURTY-FOURTH: As a direct consequence of said illegal 
contract, combinations, and conspiracy Commerce threatens to 
secure a judgment confirming the arbitration award above described 
in paragraph FOURTY-THIRD therecf in the Supreme Court of tne 


State of New York and to execute upon said judgment. 


eee tam ame a 
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FOURTH-FIFTH: Such execution would severely disrupt the 
| business operations of plaintiff ana may result in its bankruptcy 
er liquidation. 
FORTY-SIXTH: The dixect effect of said illegal agreement, 
combination, and conspiracy among the officers and employees of 
| defendant NiU and Members of the Tankers Service Committee, un- 
known to plaintiff, was aimed at restraining trade, monopolizing, 
and attempting to monopolize trade and comme:ce in the sale of 
Ships in the American flag maritime industry. 
FORTY-SEVENTH: The character of unlawful acts done and 
being done hy the defendant NMU pursuant to the contract, combina- 


| tion and conspiracy hereinbefore described is such that the res- 


pective property rights of the plaintiff to continue to engage in 


interstate commerce withcut molestation or interference have 
suffered and will suffer great and irreparapie damage unless the 
above described agreement, combination and conspiracy and the acts 
‘done and being done by the defendant NMU in furtherance thereof, 

he declared to be un?swful and, since the plaintiff has no adequate 
remedy at law, an injunction in the form hereinafter prayed for be 


granted. 


206a 


FOR A THIRD CAUSE OF ACTION 


FOURTY-EIGHTH: The plaintiff repeats and realleges each 


and every allegation contained in paragraphs SECOND through 
TENTH, FOURTEENTH, and SIXTEENTH through THIRTY-SEVENTH of this 
Complaint with the same force and effect as if herein fully set 
forth: 

FOURTY-NINTH: The Court has jurisdiction of this cause 
of action under the doctrine of pendent jurisdiction as the 
cause of action arises out of the same facts and circumstances 
as the earlier causes of ac’ion. 

FIFTIETH: By contract, dated December 23, 1970, the 
plaintiff and the defendant, Commerce, entered into a written 
agreement for a good and valuable consideration whereby the 
plaintiff was to buy and the defendant, Commerce, was to sell, 
a vessel, the S.S. "BARBARA". 

FIFTY-FIRST: On information and belief, at all times 
herein mentioned, the defendant, NMU, nad due notice and know- 
ledge of the aforesaid contract between the plaintiff and the 
defendant Commerce. 

FIFTY-SECOND: Notwithstanding the fact that the de- 
fendant, NMU, had due notice and knowledge of the aforesaid con- 
tract between the plaintiff and the defendant, Commerce, At 
wrongfully, knowingly, intentionally, maliciously and without 
reasonable justification or excuse induced, persuaded and caused 
the said Gefendant, Commerce, to viclate, repudiate, and break 


the said agreement with the plaintiff and to refuse to procesc 


further thereunder. 
FIFTY-THIRD: Notwithstanding the fact that the defend- 
ant, NMU, had due notice and knowledge of the aforesaid contract 


between the plaintiff and the defendant, Commerce, it wrongfully, 


knowingly, intentionally, maliciously, and without reasonable 


justification or excuse, demanded that Commerce refuse to deliver 
the "BARBARA" to Vantage pursuant to the Contract of Sale be- 
tween Commerce and Vantage, knowing full well that said Contract 
of Sale did not contain any requirement that Vantage undertake 
to comply with Article I, Section 2 of the Commerce-NMU Collect- 
ive Bargaining Agreement; and caused arbitration proceedings to 
be commenced under its collective bargaining agreement with the 
defendant, Commerce, based on an allegation that the said con- 
tract of Sale violated Article I, Section 2, of the said Collect- 
ive Bargaining Agreement, which clause prohibited sale cf a 
sommerce tanker to a purchaser unless such purchaser undertook 
an NMU labor contract, and which clause was null and void under 
Section 8(e) of the N.U.R.A. 

FIFPTY-FOURTH: The arbitrator in the said proceedings, 
to which the plaintiff was not a party, enjoined and restrained 
the defendant, Commerce, from selling and delivering the said 
vessel to plaintiff. Said arbitrator ‘vas selected by the defend 
ants Commerce and NMU and refused to consider the legaiity under 


Faderal law Of isard clause), 
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PIFTY-FIFTH: By reason of the fact that the defendant, 
Commerce, in furtherance of the NMU's illegal demand and the 
various acts undertaken by the NMU as hereinabove described was 
induced to violate, repudiate, and break its said agreement with 
Vantage and fail to make timely transfer of title, Vantage was 
caused to lose a long-term charter of the "BARBARA", was held 
liable for the vessel's full purchase price of Two Million, Seven 
Hundred Fifty Thousand Dollars ($2,750,000) plus unspecified in- 
cidental damages amounting to One Hundred Thirty-three Thousand, 
Two Hundred Sixty-four Dollars and Ten Cents ($133,264.10) by an 
award resulting from the commercial arbitration instituted bv 
Commerce and to sustain the loss of market value with respect to 
the vessel, (less the amount received from the sale of the vessel) 
plus One million Eight Hundred Thousand Dollars ($1,800,000) loss 
of profits, and consequential damaces of Four Hundred and Seventy- 
Five Thousand Dollars ($475,000), all as previously alleged in 


paragraphs TWENTY-EIGHTH through THIRTY-SEVENTH hereof. 


FOR A FOURTH CAUSE OF ACTION 
FIFTY-S=iXTH: This action arises under the Labor Manage- 
ment Relations Act of 1947, USCA §165 and 187, as hereinafter 
more fully appears. 


FIFTY-SEVENTH: The plaintiff repeats and realleges each 


and every allegation contained in the paragraphs of this Complain* 


numbered SECOND through THIRTY-NINTH and FIFTIETH through lIFTy- 
FIFTH, with the same force and effect as if herein fully set 


forth, 


| 
| 


| 
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FIFTY-EIGHTH: Section 8(b) it of the N.L.R.A. 
provides that, "it shali be an unfair labor practice for a labor 
organization or its agents ... to threaten, coerce or restrain 
any person engaged in commerce or in an industry affecting com- 


merce, where in either case an object thereof is forcing or re- 


quiring any employer ... to enter any agreement which is prohibit- 


ed by Section 8(e). 

FIFTY-NINTH: The said Section 3(b) (4) (ii) (A) compre- 
hends an action by a labor organizaticn or its agents of threaten 
ing, coercing, or restraining any person ergaged in commerce or 
in an industry affecting commerce, where in either case an object 


thereof is to enforce an agreement which is prohibited by Section 


SIXTIETH: Section 8(b) (4) (11) (B) of the N.L.R.A. 
provides that, 'it shall be an unfair labor practice for a labor 
organization or its agents ... to threaten, coerce or restrain 
any person engaged in commerce or in an industry affecting com- 
merce, where in either case an object thereof is ... Forcing oF 
requiring any person ... to cease doing business with any other 
HErson .../ 

SIXTY-FIRST: The action of the defendant, NMU, in under 
taking to enforce, as set fort hereinabove, the aforementioned 
Article I, Section 2, of its Collective Bargaining Agreement with 
the defendant, Commerce, constituted an unfair labor practice 


within the definition of Section 8(b) (4) (ii) (A). 


or 
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SIXTY-SECOND: The aforementioned Order of the N.L.R.B. 
of May 16, 1972 found that maritime industry buyers and sellers 
of ships are "doing business" within the meaning of Section 8(e) 
of the N.L.R.A., which term has an identical meaning as used in 
Section 8{b) (4) (11) ©), 

SIXTY-THIRD: The plaintiff, Vantage, and the aiaies 
Commerce, were a maritime buyer and seller doing business within } 
the meaning of Section 8(b) (4) (11) (B). 

SIXTY-FOURTH: The actions of defendant, NMU, as afore- 
said, in enforcing the aforementioned Article =, Seetion ¢, of 
its Collective Bargaining Agreement with the deferidant, Commerce, 


had as an object the forcing or requiring of the Gefendant, 


stituted an unfair labor practice within the definiticn 


Section 6(b) (4) (11) (B). 


Commerce, to cease doing business with the pleintiff, and cor- | 
| 


SIXTY-FIFTH: Section 303 of the N.L.R.A., as amended, 
provides that whosoever may be injured by the actions of a labor 
organization engaging in any activity or conduct defined as an 
unfair labor practice in Section 8(b) (4) may sue in any district 
court in the United States or in any other court having juris- 
diction of the parties to recover damages suffered by him and the 
Gost of the suit. 

SIMPY-SIXTH: The said violations of Sections 8(b) (4) 
(ii) (A), Sib) (4) (11) (8) and 8(e) give rise to 4 cause of 


action by the plaintiff for the injuries and damages suffered by 


mammal 


it as alleged herein and for the cost of the suit under the afore- 


mentioned Section 303 of the L. BR. A., @S amended. 


eee 
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SIXTY-~SEVENTH: By reason of the foregoing violations 


of the N.L.R.A., Plaintiff was held liable for the full purchase 
Price of the "BARBARA" and incidental damages, plaintiff lost a 


valuable charter, and incurred consequential damages, all as 


previously alleged in paragraphs TWENTY -EIGHTH through THIRTY- 


SEVENTH hereof. 
FOR A FIFTH CAUSE OF ACTION 


SIXTY-EIGHTH: This action ariaee under the provisions off 
Section 340 of the General Business Law of the State of New York. 
The Court has jurisdiction under the doctrine of pendent juris-~ 
aiction. 

SEVENTIETH: The plaintiff repeats and realleges each an 
every allegation contained in the Paragraphs of this Complaint 
numbered SECOND through THIRTY-NINTH, with the same force and 
effect as if herein fully set forth, 

SEVENTY-FIRST: Section 340(1) of the General Business 
Law of the State of New York provides: 


i. Every contract, agreement, arrangement or com- 
bination whereby 


A monopoly in the conduct of any business, trade or 
commerce or in the furnishing of any service in this 
state, is or mav be established or maintained, or 
whereby 


Competition or the free exercise of any activity’ in 
the conduct of any business, trade or commerce or 


in the furnishing of any service in this state is or 
may be restrained or whereby 


For the purpose of establishing ox maintaining any 

such monopoly or unlawfully interfering with the free 
exercise of any activity in the conduct of any business, 
trade or commerce or in the furnishing of any service 
in this state any business, ier the 


at 
co. 
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SEVENTY-SECOND: The action of the defendants, NMU and 


Commerce, as set forth in paragraphs TWELFTH through THIRTY- 


NINTH hereof, in entering into, giving effect to, and in under- 
taking to enforce the aforementioned Article 1, Section 2, of the 
Collective Bargaining Agreement with the defendant, Commerce, 
constitute an illegal agreement, arrangement, and combination, 

(1) establishing and maintaining a monopoly, and (2) in restraint 
of trade and commerce within the meaning of the aforementioned 
Section 340 of the General Business Law of the State of New York. 

SEVENTY-THIRD: By reason of the said illegal agreement, 
arrangement and combination between defendants, NMU and Commerce, 
plaintiff was held liable for damages in the amount of the full 
contract purchase price for the "BARBARA" of Two Million Seven 
Hundred Fifty Thousand Dollars ($2,750,000) plus unspecified 
incidental damages amounting to One Hundred Thirty-Three Thousand, 
Two Hundred and Sixty-Four Dollars and Ten Cent ($133,264.10) 
Jless the net proceeds from the sale of the "“BARBARA"), incurred 
loss of profits on the charter of the "BARBARA", and incurred 
consequential damages, all as previously alleged in paragraphs 
TWENTY-EIGHTH through THIRTY-SEVENTH hereof. 

WHEREFORE, the plaintiff demands judgments against the 
defendants as follows: 

A. That this Court declare the said conspiracy and all 
the acts done and being done in furtherance thereof as aforesaid 
to be unlawful and in violation of the Act of Congress of July 2, 
1890, entitled "Act to Protect Trade and Commerce Against Unlaw- 


ful Restraints and Monopolies", commonly known as the Sherman 
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Anti-Trust Law, as amended and supplemented. 

B. That as and for further relief (there being no 
adequate remedy at law), the defendants NMU, Commerce and each of 
their officers, agents, servants, attorneys, and confederates and 
members of said NMU, and all persons acting in behalf of or in 
conjunction with them, or any of them, be perpetually enjoined 
and restrained from in any manner combining and conspiring to 
obstruct, restrain or interfere with the interstate trade or 
commerce of the plaintif £ by: 

(a) Inducing, seeking,or attempting to induce any 
person, firm or corporation to refrain from selling or from agree- 
ing to sell ships to said plaintiff. 

(b) Inducing, seeking, or attempting to induce, any 


person, firm or corporation to refrain from performing or carrying 


out any contract, agreement or understanding whether oral or in 


writing for the sale of any American flag vessel to plaintiff. 

(c) In any manner whatsoever diverting, seeking, or 
attempting to divert from the plaintiff, any business, contract 
or orders for or relating to the aforesaid vessels upon the 
ground that the manning of such vessels is wholly or partially 
required to be done by members of the defendant NMU. 

(d) In any manner or by or through any acts or means 
preventing the plaintiff from securing orders for the purchase of 


vessels as aforesaid. 
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(e) Inducing, ordering or in any manner or through 
any means or methods requiring any shipowner or other possible 
er potential purchaser of American Flag vessels to execute or 
enter into, observe, carry out or perform any contract agreement 
or understanding which in substance or effect requires such ship- 
owner or purchaser not to deal with the plaintiff. 

(f) Inducing, ordering, directing or requiring any 
person or firm to refuse to handle any ieee carried on any 
vessel owned by the plaintiff. 

(g) Adopting, promulgating, maintaining, or enforc- 
ing any rule or regulation forbidding members of the defendants 
or any of them to unload or work upon any vessel owned by plain- 
tiff ana from finding, compelling or otherwise disciplining any 
of said members for disobeying any such rule or regulation. 

(h) Inducing, ordering, directing, requiring any 
person or persons not to handle, work on, unload or maintain any 
vessel owned by plaintiff unless the plaintiff has agreed to 
the aforesaid contract clause. 

(1) Inducing, ordering, directing, or requiring any 
person or persons to enforce or execute upon any judgment, order, 
or award obtained in furtherance of the illeg>?l contract, combina- 
tion, or conspiracy herein above described. 

Cc. That a temporary injunction of the same tenor and 


effect as the permanent injunction herein prayed for issue out of 


the trial of this action. 


| 
this cour. to continue in full force and effect until and during | 
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D. That defendants severally be ordered to pay com- 


pensatory damages to plaintiff in the amount of Four Million, 


Four Hundred and Fifty-Eight Thousand, Two Hundred and Sixty-Four 
Dollars and Ten Cents ($4,458,264.10). 

E. That defendants severally be ordered to pay treble 
damages upon the amount specified above by reason of defendants’ 
acts, as provided in said Sherman Anti-Trust Act, as amended and 
supplomented, in the amount of Thirteen Million, Three Hundred 
and Seventy-Four Thousand, Seven Hurnéare#d and Ninety-Two Dollars 
and Thirty Cents ($13,374,792.30). 

F. That defendants severally be ordered to pay punitive 
damages in the amount of Ten Million Dollars ($10,000,000). 

G. And that the plaintiff recover its costs, disburse- 
ments and attorney's fees in this action, and have such other 


and further relief as to this Court may seem just and proper. 


SURREY, KARASIK, MORSE AND SEHAM 


/s/ Surrey,Karasik, Morse and Seham by Martin D. Seham 


Attorney for Plaintiff 
500 Fifth Avenue 

New York, New York 10036 
212/239-7200 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


PHILIP . CORLETTA, being duly sworn, deposes and says: 


That he is the President of Vantage Steamship Corp., 
Plaintiff herein, that being the facility which is the subject of 
this action, and that he is the plaintiff's authorized agent in 
{respect thereof. 

That he has read the foregoing complaint and knows the 
contents thereof, that the same is true to the knowledge of the 
deponent. Deponent further says that the reason this verification 
ig made by deponent and not by plaintiff is that plaintiff is a 


domestic corporation and deponent is its authorized agent. 


f/e/ Philip T. Corletta 
Philip @.. Corletta 


Sworn to before me this 


30th day of October 


/s/ Molly D. Rodriguez 
Notary Public 


EXHIBITS ANNEXED TO FOREGOING COMPLAINT 
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EXHIBIT A = PROVISIONS OF ARTICLE 1, SECTION 2 OF COLLECTIVE - 


BARGAINING 
i INING, AGREEMENT 


Section 2. Sale and Transfer of Vessels: 


(a) The Comp iy agrees with respect to any vessel which is 
presently under or may hereafter come under this Agreement, 
that if during the term of this Agreement said vessel is 
sola or transferred in any manner to any other business en- 
tity not covered by this Agreement for operation under 
United Statr7s flag (but not inclujing a vessel which the 
Company bareboat charters and the charter is terminated), 
said vessel shall be sold or transferred with the coinple- 
ment of employees who either are or shall be provided by 
the Union in accordance with the terms of this Agrecment, 
ox such number as may be agreed upon between the Union 

and the transferee. The term “transfer” shall be construed 
to include any chartering of a vessel by the Company. 


(b) The Company obligates itself to obtain for the benefit 
of the Union a written undertaking with the Union to be 
executed by the business entity to which the vessel]. has 
boon sold or transferred that for the fall term of the 
Agreement all of its terms and provisions shali ipply co 
suid vessel ercept as hereinabove provided and that said 
business entity will fully comply wren el. OL ene COrms 

and provisions of this Agreement and any amendments thereto 
to preserve the jobs and job rights of the Unlicenscd Per- 
sonnel covered by this Agreement and to protect and main- 
tain the wages, pension rights and other economic benefits 
and working conditions provided such personnel under this 
Agreement. 

(c) The Compeny agrees that 4f it desires to sell, bareboat 
charter or in any manner whatsocver transfer a vessel to 
another business entity, whether for United States flag or 
foreign-flag registry, timely written mtice to the Union 
must first pe given prior to any such sale or transfer. 


(a2) This Section shall. be deemed of the essence of the 
Collective Bargaining Agreement and in the event of any 
violation, the no-strike provision of this Agreement shall 
not be applicable. 
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EXHIBIT B - EXCERPT FROM LETTER DATED JANUARY 11, 1971 


NMU TO DEFENDANT 
Ex Hreart & 


It has come to our attention that you are 
contemplating the sale of the S/S BARBARA to another 
American-flag Steamship Company. 


Your attention is directed to Article I, 
Section 2 of the Collective Bargaining Agreement 
which requires that you obtain from the purchasing 
company, aS a condition of any sale, ah agreement 
that the Collective Bargaining Agreement shail con- 
tinue to apply to the vessel. — 


Please advise at once by return mail whether 
you are in fact contemplating the sale of the vessel, 
if so, to whom and what steps you are taking in compliance 
with the Collective Bargaining Agreement. 
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EXHIBIT C = EXCERPT FROM LETTER DATED JANUARY 13, 1971 FROM 


DEFENDANT TO NMU 
ee Ee ae 


In reply to your letter of January 11, 1971, addressed 

to me as President of Commerce Tankers Corporation, I 
wish to advise that your tanker "“THALIA" was sold and 
delivered to Texas City Refining, Inc. on December 23, 
1970, and further, that a Contract of Sale has been 
entered into for the "BARBARA" to the Vantage SS Corpora- 
tion for delivery scheduled sometime in February. 


Comuerce Tankers Corporation is a wholly-owned subsidiary 
of Vernitron Corporation, and the final negotiations for 
the sale of the vessels were made directly between Verni- 
tron Corporation and the buyers through the brokerage 

firm of Blix-Mallory & Company. For your guidance, at 

the start of negotiations for the sale of these vessels 

I advised Mr. Blix of Blix-Mallory & Company that the same 
unicns, including NMU, with which Commerce Tankers Corpora- 
tion had collective bargaining agreements must continue to 
man the vessels after their sale, and that this was to be 
made a condition of the sale; and he assured me that this 
was fully understood and would be impressed on prospective 
buyers. I know that the same unions are continuing on the 
THALIA and have no reason to believe that it will be other- 
wiseeWith thc BARBARA. 


: fa Wd 
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BOARD ON cal ‘Sy ie a 
: EXHIBT 


196 NLRB No. 165 | ae 3 90-6280 
Now York, N.Y. 


‘UNITED STATES OF AMERICA — 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


NATIONAL MARITIME UNION OF 
“AMERICA, AFL--C10; COMMERCE 
TANKERS CORPORATION 


and "Case 2--CE--4/ 


VANTAGE STEAMSHIP CORPORATION 


DECISION AND ORDER 
On September 2, 1971, Trial Examiner Thomas A. Ried issued the 
atteched Decision in this proceeding. Thereafter, the General 
- Cotinsel, Charging Party, and Intervenor filed exceptions and 
‘pupporting briefs; Respondent National Maritime Union filed a brief 
in opporition and Respondent Commexce filed a bricf. On February 7, 
a ° 
1972, orel argue sit was held before the Board at which time «ll 
parties were siomiuenbed and presented their positions. 

The Board has considered the record and the Trial Examiner's 
Decision in light of the exceptionge and bricfs and oral argument 
and has decided to affirm the Trial Exeminer's rulings, 
and conclusions only to the extent consistent with the followin: 

Respondenc Commerce Tankers Corporation (hereinafter called 
biecee is a New York corporetion engaged in the business of 


1/ The “Board by oruer of Jaavary 6, 1972, granted the met Lo on 
Seafarers International eae or North America to inte 


N 196 NLRB No. 


ee 
i?é 
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owning eit aenerbin American Flag freight ships used for trans-. 


porting goods and commodities. In July 1969, Commerce entered into 
@.3eyear collective-bargaining agreement with Respondent tidvionel 
Maritime Union (hereinafrer called NMU) recognizing NU as the 
exclusive bargaining agent far all unlicensed seamen euployéd on 
‘its vessels. Although it was not a member of any employer 
acsociction for bargaining puxposes, Commerce. agreed to the seme 
‘eontract negotiated between tho NMU and the Tankers Sorvice 
Geonitces, a multiemployer association of ship owners. The contract 
also contained provisions, motes in full in the Trial Exaniner's 
Decision, to the effect that. in the event of a sale, Commerce vould 
give NMU timely notice prior to the sale and obtain 4 | written under- 
taking by the purchaser that it would recognize NMU as the bargaining 
“agent for the vessel's unlicensed seamen and would ceccpt the terus 
and conditions of the existing collective-barzaining ésreement. 

. Or December 23, 1970, Comnerce cntered into an agreement with 
Vantage Steamship Corporation, the Charging Party, to sell iic 
last remaining vessel, the SS ieee 
tained no provision for compliance with “Article 1, 
the Cieccncueey ccllective~bargaining agreenent. When the NMU 
learned that Commerce had net complicd with the terms of the 


collective-bargaining egreement, it demanded pursuant to said 


° ‘ 
1 
y ! 
iain neeetenel 


‘2/ Vantege is a shipping company operating appro: simatel y four 
tankers with its unlicensed seamen represented by the Intexvenor. 
Seafarers IJnternetional Union. 

3/ Commerce's other vessel, SS Thalia, hac previously ome seld 
in cowpliance with the contract. 


oe 
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“agreement arbitration. of the dispute with Commerce. On February 8, 
rf 


1971, tho arbitrator issued: an award enjoining Comnerce from 


eolling the Berbara until Commerce xa ts article 1, section 


2, of the collective-bargaining agreement. 

In ‘the interim, Commerce notified Vantage that the sale cculd 
‘not be vs jauibiet absent the undertaking required by the NMU labor 
EM, Vantage responded by rejecting any obligation to acsuma 
the NMU contract, noting that it was not part of ths contract of 
sale, and filed unfair labor practice charges against both NMU end 
Commerce alleging violations of Section 8(e) of the Act. The Tris 
Examiner found that the contract clsuses were lewful work preserva- 
tion clauzes saying "no more chaih the jobs of the employees covered 
by the contract could be saved for them in the event of a sale. 

e « e* Ho further found that Commerce's employees constituted a 
seperate single-employer bargaining unit consisting of ell sean 
who are presently working or would in the future work on 


of Coins neree under the provisions of the hiring hall, enc 


' 


‘ ‘ : icly with the interpretation 
of the contract 3 i asicer the unfair labor wracticse 
issue, the 5 Board will not de this cvard. Mon: ae Oe 
Comnany.. 130 NURB 1097, 1099 
This award Was confirned on Ma 2, 1971, and a prelin 

Commerce from selling the vessel wes 

eon oiiery eo Uni. a on. émeri.ca ¥. Comnercea Inc’ 
Corporations - 32) €s8ERRs bs eee 

Injunction wag vacated. See ora od W. 
° Prideanvial- Geren Lins pe wig ‘— 

1972). 

Commerce on January 13 notified NMU in writing thet 2 
of the vessel would be in cowpliance with ect. 1, sec. ea, of 
their contract. Accordingly, based on the above evic: 

find that Res pondent Commerce reaffirsed this edie tre 

6 wonths of the filing of the charge heroine 


-~3- 


had the lawful right to preserve this work. Accordingly, he |. 
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ound no violation of Section 8(e) and recommended dismissing the 
omplaint. Tha General Counsel, Charging Party, and Intervenor have 
ecepted to the Trial Examiner's findings, contending that the 
lauses had an object outside the scope of the appropriate bargain- 
ne unit and wero secondary in nature. Accordingly, they concend 


hat tho cleusea were being used to further union institutional 


aterests and not to preserve the work for Commerce's present or 


' 
° ' 


Nislocated employees. oe 
.We agree with the positions of tho Generel Counsel, thetatin 
Party, and Intervenor for the following reasons: 
At the outset, it should be noted that in the maritime induccry 
ne sale of a: vessel is a fairly common occurrence. Thus, in the 
Mears 1964 to 1971, approximately 400 American Flag vesse‘s (ocean- 
roing merchant-type ships of 1,000 geome tind and over) averegins 
10 per year were sold from ons U.S. company to another. Sinilicty, 
Buring this same period approximate:y 150 U.S. Flag vessels were 
ransferred foreign, excluding vessels sold foreign for scrapping. 
cordingly, the transactions involved herein co not roptesent & 
novel situation but occur in the normal course of doing business 
in the maritime industry. In these circumstances we conclude that 
BT) the maritime industry buyers and sellers cf ships are doing 
siness with each other within the meaning of Section 8(e). 


t is unnecessary to our decision, we have not conc idered quc 


| 


' 


m re aera ea aa ar ae . +“ . 

77 Theee statistics, of which we tace administretive notice, are 
a@ matter of public reeerd compiled by the U.S. Department ot 
Commerce, Maritime Administration. 
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concerning the applicability of this section to the sale of capital 
: “aasets in other industries or in otner circumstances. : 

As the Supreme Court has stated, the basic question in determin- 
ing if Section 8(e) has been violated is whether the "Union's 
objective was preservation of work for {unit] employees, or whether 
. the agreements - - « Were tactically calculated to satisfy union 


objectives elsewhere. + « « The touchstone is whether the agreement 


or its maintenance is addressed to the labor relations of the 
. ; i 8 


contracting employer yincaevis his own emp Loyees." Thuc, where 
“an cbjoct of a clause is to aid union members generally rather than 
‘members of the unit, the. object is secondary and chide 

As the Trial Examiner recognized, these basic principles lead 
to the netessity of determining the scope and composition of the 
unit in question, and we agree with his conclusion that the 
eppropriate unit is the sing le-employer unit and not a multienployer 
or industrywice unit. And we con assure without de eiding that this 
single-employer unit cculd include employees who may in the future 
be referred from NMU hiring halls to work on ships operated by 
Commecce. But such én assumption does not lead to the Trial 
Examiner's conclusion that the clauses in issue are lawful work 
prese:vation clauses which do no more than save the jobs of the 


employees covered by the contract ‘in the event of a sale. 


i | 
a 


_ Woosuons gionurechuns rg Associarion v. Mole he rs 


so ee 


“7 Mee and Hi ieley | Local, 719, Tcamsters {Wilson & 
332 F.2d “7095 jis CAD). 
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" Thus, because of the unique nature of this industry, virtually 
all hiring is accomplished through hiring halls hoekens in various 
‘ports. An employee is referred to a ship on a permanent basis and 
A retains that position for asa long aa that chip operates out of the 
port of referral. However, when a ante is either sold, opersted 
out of enother port, or placed in layup ctatus, the employees lose 


their jobs and a new crew is referred, either through the hiring 


-hall in the new port or when See back in cervice through the 


hiring hall in the old port. As a practical matter therefore, 
in the light of this practice, although each chip has a permanent 
stable work force of employees acsigned to it through the hiring 
“hall, whom the Union clearly has a lewful interest in protectin; 
against job loss, the clauses in. question in fact do nat protect 
those caployees at all in the event of a galo, but inctead, es here, 
Serve to preserve those jabs for those other seamen wWwno may bz 
M@ligible for referral through the iV hiring hall at the different 
port out of which the new owner is to operate. 
_these cléuses place restrictions on sales which are not strictly 
pores to the economic integrity of the principel worl unit. 

” Instead they only insure that the purchasing employer is 
under contract with the NMU, Consequently, to conclude that these 
clauses are lawful would obliterate the distinction between unit 
foaror the ves he vessel [holia was sold by Commerce to an NMU signatory, 

for oxample, the Commerce crew left the ship and 4 new crew 


was referred from the hirinz hall in the ncw norte. 
Oranzs Belt Districr Council of Painters ia, 48 [Calhoun 


Deiell Co.) €. Malelslias 228 Fs2d Soa, 538 (6.A.0.0.),. 
i a 
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worl: preservation end union signatory claus¢ea and nullify the 


congressional purpose of Section 8(e). ; : a. 
Accordingly, on the banis of the foregoing considerations, ve 


find that the NMU's work preservation argument is without merit 2 
l 


and that the contract is not valid under Section 8(e) of the Act. 


ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, 


as‘ amended, the National Lebor Relctions Board hereby orders thet 
the Kecpondentse, National Maritime Union of America, AFL--C10, ta 

ok€ficcrs, agents, and reprezentativea, and Comseree Tankers 
Corporation, its officers, agents, successors, and assigns, shell: 

cio 

- 1. Coacs and desist from entering into, maintaining, enforcing, 
or giving effect to article 1, section 2, of the collective 
bargaining agrecment entered into on July l, 1969, between Regpondent 
NMU and Respondcut Commerce, er to any like or related clauses in 


any other collective-bargainiag contract whereby an 


e 


in cubstance, to lg refrain from doins business with any other 


person within the meaning of Section 8(e) of the Ac 


- 


ieee the following affirmative action: 


- 7 Althcugis not sermane to our decision, wea do not adopt the Tr 


I 
Examiner's inte>oreterion. of MaorasMeCa ormi.c's Lincs, 
NLRB 796, See lintions) Heritirs Unien of anenie 
(Oversoas C: arr i owe Coe norey ton), 144 hee 210, and 


Marivine Union o. Novis seanzen. APLecC!0 (Podencinl 


. 


a ee ne eee am ST Rick hau 


Lines. inc. 04 NLRB No. 199, 


‘ 
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(a) Post ét Respondent NHU's business offices and méeting halls 


Bnd ct Respondont Commerce's place of basidens copies of the attached 
potsco marked "“Appondix." Copios of said notice, on forms provided 
y the Regional Disector for Region 2, after being duly cigned by 
enpondents' representatives, shall be posted by Respondonts 

ediately upon receipt thereof, and be maintained by then for 60 

Mloncecutive dsya thercafter, in conspicuous places, including 
Loess where notices to members and employees are custowaerily 

eaconable steps shell be taken by Respondents to insure thet 

pt ices are net altered, defaced, om covered by eny othe ar material. 

(mn) Notify the Regional Director for Region 2, in writing, within 

OD dsys from the date of this Order, whet steps tha Respondents 

tren to comply herewith. 


spy 16 1972 
Dated, Werhington, p.c, MAY 


TE A HF a ER OR ES HP Roe + om ot 


Edwacd B,. Miler, Chairinan 


John H, Fanning, Member 


Hovard Jenkinc, Membe 


ra em eat Ream! SRE HOE SNR NRE Se 


reer 
Ralph E. Kennedy, ombex 


‘ 


9 one 


John A. Pcnello, Member 


; OF enforced by a Judgment of a 
United Sratecs Cous Conk: the words in the notice r¢:qdi 
BrocrTip wY ORDER OF TIE MATIORAL LABOA RELATIGNS BOARD" ¢ 
be chaired to reed "POSTED PUZSUAUT TO A JUDSHERT OF THE 
STATES COURT GF APPEALS ENFORCING AN ORDER OF THE RATIONAL 
a UOR RELAY LOES BOaaD," 
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ANSWER OF DEFENDANT COMMERCE TANKERS CORP, (72 CIV. 4619) 228a 


(Filed Novemt 
UNITED STATES DISTRICT CCUR” ot, Ta 


SOUTHERN DISTRICT OF NEW YORK 


VANTAGE STEAMSHIP CORPORATION, : 72 Civ. 4619 


Plaintiff, 


~against- : ANSWER 


NATIONAL MARITIME UNION OF AMERICA 
AFL-CIO, COMMERCE TANKERS CORPORATION 
and VERNITRON CORPORATION, ; 


Defendants. 


Commerce Tankers Corporation, by its attorneys, 
Marshall, Bratter, Greene, Allison & Tucker, for its 
answer to the complaint herein states as follows: 

ANSWER TO FIRST CAUSE 
OF ACTION 

1. Denies every allegation contained in paragraph 
FIRST of the complaint. 

2. Upon information and belief admits the alle- 
gations contained in paragraph SECOND of the complaint. 

3. Denies having knowledge or information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph THIRD of the complaint. 

4. Upon information and belief admits the allega- 
tions contained in paragraph FOURTH of the complaint. 

5. Admits the allegations contained in paragraoh 
FIFTH of the complaint. 

6. Admits the allegations contained in paragraph 
SIXTH of the complaint. 

7. Denies every allegation contained in paragraph 
SEVENTH of the complaint. 
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8. Admits the allegations contained in paragrzph 


EIGHTH of the complaint. 
9. Upon information and belief admits the allege 
tions contained in paragraph NINTH of the complaint. 

-10. Denies having knowledge or information suffi- 
cient te form a belief as to the truth of the allegations 
contained in paragraph TENTH of the complaint. 

ll. Denies every allegation contained in paragraph 
ELEVENTH of the complaint insofar as they reiate or refer 
to Commerce Tankers Corporation ("Commerce") or to Vernitron 
Corporation ("Vernitron"). 

12. Upon information and belief admits the allega- 
tions contained in paragraph TWELFTH of the complaint. 

13. Denies every allegation contained in paragraph 
THIRTEENTH of the complaint insofar as they relate or refer 
to Commerce, ind affirmatively alleges that Commerce wrs 
under a duty to bargain with the National Maritime Union 
of America ("NMU") imposed by the National Labor Relations 
Board ("NLRB") and that Commerce was precluded from having 
any economic choice as to the acceptance or rejection of 
the terms of the collective bargaining agreement required 
by the NMU. With respect to the provisions of the afore- 
said collective bargaining agreement, Commerce refers there- 
to for proof of the contents and meaning thereof. 

14. Admits the allegations contained in paragraphs 
FOURTEENTH and FIFTEENTH of the complaint and affirmatively 
alleges that plaintiff, Vantage Steamship Corp. ("Vantage"), 
entered into the contract of December 23, 1970 with Commerce 
with the 4ual knowledge of the fact that the Vessel SS. 
"Barbara" was covered by the industry-wide 1..U collective 
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bargaining agreement and that Vantage's purchase of the 


Vessel would result in a union jurisdictional controversy 
with respect to the unlicensed crew to be employed by 
Vantage subsequent to the transfer of ownership of the 
Vessel. 

15. Denies every allegation contained in paragraph 
SIXTEENTH of the complaint, cxcept admits that the NMU 
wrote a letter dated January 11, 1971 addressed to Commerce 
and refers to that letter for proof of the contents and 
meaning thexeof. 

16. Denies every allegation contained in paragraph 
SEVENTEENTH of the complaint and affirmatively alleges that 
Milton Pilalas was not authorized to act on behalf cc 
Commerce in connection with the contract of sale with 
plaintiff and that plaintiff and defendant NMU had actual 
knowledge that Pilalas was not authorized to modify, amend 
or in any way renegotiate the contract of sale. Commerce 
respectfully refers to the aforesaid letter of January 135 
1971 for proof of the contents and mesning thereof. 

17. Denies every allegation contained in paragraph 
EIGHTEENTH of the complaint, except admits that Commerce 
sent a telegram to Vantage on February 5, 1971 and respect-~ 
fully refers to that telegram for proof of the contents 
and meaning thereof. 

18. Denies every allegation contained in paragrapn 
NINETEENTH of the complaint insofar as they relate or refer 
to Commerce, except admits the allegations contained therein 
insofar as they relate and refer to the NMU, and affirmative- 
ly alleges that the NMU's insistence that any sale or 


transfer of the Vessel "Barbara" to Vantage or to any other 
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purchaser only on the condition that the purchaser agree 
to utilize NMU member employees has been vigorously 
opposed by Commerce at each and every opportunity and at 
all times material and relevant hereto. 

19. Denies having knowledge or information suffi- 
cient to form a belief as to the truth of the allega- 
tions contained in paragraph TWENTIETH of the complaint. 

20. For its answer to the allegations contained 
in paragraph TWENTY-FIRST of the complaint, repeats and 
realleges the allegations contained in paragraphs 16 and 
19 of this answer. 

21. Denies every allegation contained in paragraph 
TWENTY -SECOND of the complaint, except admits that the 
undertaking contained in the NMU collective bargaining 
agreement alleged to be in violation of Section 8(e) of 
the National Labor Relations Act ("NLRA") and in restraint 
of trade was not contained in the written contract of sale 
between Commerce and Vantage. 

22. Denies every allegation contained in paragraphs 
TWENTY-THIRD and TWENTY-FOURTH of the complaint, except 
admits that the NLRB issued a decision and order on May 16, 
1972 and respectfully refers to said decision for proof of 
the contents and meaning thereof and affirmatively alleges 


that at all times since February 4, 1971 Commerce has sought 


to prevent the defendant NMU from meintaining, enforcing 


or giving effect to Article I, Section 2, of the NMU 
collective bargaining agreement. 

23. Denies every allegation contained in paragraph 
TWENTY-FIFTH of the complaint, except admits that defend- 


ant NMU obtained an arbitral award of 4njunction from the 
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industry-wide arbitrator appointed under the NMU 
collective bargaining agreement and refers such award 
for proof of the contents and meaning thereof. 

24, Denies every allegation contained in paragraph 
TWENTY-SIXTH of the complaint insofar as they relate or 
refer to Commerce and affirmatively alleges that Commerce 
opposed the ccnfirmation of such arbitral award. 

25. Denies every allegation contained in paragraph 
TWENTY -SEVENTH of the complaint and respectfully refers 


to the record of the proceedings 4n 71 Civil 1460 in this 


Court and in the United States Court of Appeals for the 
Second Circuit for the full history of that proceeding. 

26. Denies every allegation contained in paragraph 
TWENTY -EIGHTH of the complaint, except admits that a 
temporary restraining order and subsequent preliminary 
injunction obtained by the NMU pronibited the transfer of 
titie to the "Barbara" to Vantage except in compliance 
with the terms thereof. 

27. Denies every allegation contained in paragraph 
TWENTY-NINTH of the complaint, except admits that on or 
about February 10, 1971 Commerce instituted arbitration 
proceedings against Vantage. 

28. Denies every allegation contained in paragraph 
THIRTIETH of the complaint, except admits that Commerce 
4nstituted arbitration proceedings against Vantage pursu- 
ant to an arbitration clause contained in the Commerce- 
Vantage contract of sale, dated December 23, 1970, and 
affirmatively alleges that Vantage moved to etay ar. .tra- 
tion only for purposes of delay and that Vantage volun- 


tarily served a demand for arbitration against Commerce 
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claiming the loss of profits on a charter of the "Barbara". 


29. Denies every allegation contained in para- 


graph THIRTY-FIRST of the complaint, except admits that 
Commerce obtained an arbitral award against Vantage and 
respectfully refers the Court to that award, a copy of 

which 4s annexed hereto as Exhibit "1" for proof of the 
contents and meaning thereof. 

30. Admits the allegations contained in paragraph 
THIRTY-SECOND of the complaint. 

31. Upon information and belief admits the alle- 
gations contained in paragraphs THIRTY-THIRD and THIRTY- 
FOURTH of the complaint. 

32. Denies every allegation contained in para- 
graph THIRTY-FIFTH of the complaint, except admits that 
Commerce is seeking and will seek to enter and enforce a 
judgment to be duly entered in its favor against Vantage. 

33. Denies having knowledge or information suffi- 
ecient to form a belief as to the truth of the allegations 
contained in paragraph THIRTY-SIXTH of the complaint. 

44. Denies every allegation contained in paragraph 
THIRTY-SEVENTH of the complaint insofar as they relate or 
refer to Commerce. 

35. Denies every allegation contained in para- 
graphs THIRTY-EIGHTH and THIRTY-NINTH of the complaint. 

ANSWER TO SECOND 
CAUSE OF ACTION 

36. For its answer to the allegations contained 

in paragraph FORTIETH of the complaint, repeats and re- 


alleges the allegations contained in this answer in re- 
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sponse to paragraphs FIRST through THIRTY-NINTH (except 
paragraphs ELEVENTH, THIRTEENTH, EIGHTEENTH, TWENTY-NINTH, 
THIRTIETH, THIRTY-FIRST, THIRTY-FIFTH, THIRTY-SIXTH, THIRTY- 
SEVENTH and THIRTY-EIGHTH) of the complaint. 

37. Denies every allegation contained in paragraphs 
FORTY-FIRST and FORTY-SECOND of the complaint insofar as 
they relate or refer to Commerce, except admits that 
Commerce and the NMU entered into a three-year collective 
bargaining agreement for the period June 16, 1969 to June 
15, 1972 and refers thereto for proof of the contents and 
meaning thereof. 


38. Denies every allegation contained in paragraphs 


FORTY-THIRD and FORTY-FOURTH of the complaint, except 


admits tht an award has been duly rendered to Commerce 
against Vantage and that Commerce 3.8 seeking and will seek 
to enter and enforce a judgment to be duly entered in its 
favor against Vantage. 

39. Denies having knowledge or information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph FORTY-FIFTH of the complaint. 

40. Upon information and belief admits the alle- 
gations contained in paragraph FORTY-SIXTH of the com- 
plaint insofar as they relate or refer exclusively to 
officers and employees of defendant NMU and members of 
the Tankers Service Committee. 

4l. Denies every allegation contained in paragraph 
FORTY-SEVENTH of the complaint. 

ANSWER TO THIRD CAUSE 
OF ACTION 


42. For its answer to the allegations contained 
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in paragraph FORTY-EIGHTH of the complaint, repeats and 
realleges the allegations contained in this answer in re- 
sponse to paragraphs SECOND through TENTH, FOURTEENTH end 
SIXTEENTH through THIRTY-SEVENTH of the complaint. 
43. Denies every allegation contained in paragraph 
FORTY-NINTH of the complaint. 


44, Admits the allegations contained in paragraphs 


FIFTIETH and FIFTY-FIRST of the complaint. 


45. Denies every allegation contained in paragraphs 
FIFTY-SECOND through FIFTY-FOURTH cf the complaint, except 
admits that defendant NMU had actual knowledge of the 
contract of sale between plaintiff and defendant Commerce 
and further admits that defendant NMU obtained an arbitral 
award of injunction enjoining and restraining Commerce 
from selling and transferring the Vessel "Barbara" to 
Vantage unless Vantage provided an undertaking in the form 
required by Article I, Section 2, of the NMU industry-wide 
collective bargaining agreement aid that the NMU did there- 
after obtain a preliminary injunction enforcing said arbi- 
tration award against Commerce and Vantage. 

46. Denies every allegation contained in paragraph 
FIFTY-FIFTH of the complaint, except admits that an award 
has been duly rendered to Commerce against Vantage and 
that Commerce is seeking and will seek to enter and en- 
force a judgment to be duly entered in its favor against 
Vantage. 

ANSWER TO FOURTH CAUSE 
OF ACTION 

47. Denies every allegation contained in paragraph 

FIFTY-SIXTH of the complaint. 
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48. For its answer to the allegations contained 
in paragraph FIFTY-SEVENTH of the complaint, repeats and 
realleges the allegations contained in this answer in re- 
sponse to paragraphs SECOND through THIRTY-NINTH and 
FIFTIETH through FIFTY-FIFTH of the complaint. 

49. With respect to the allegations contained in 
paragraphs FIFTY-EIGHTH through SIXTY-FIFTH of the com- 
plaint, Commerce respectfully refers the Court to the 
provisions of the NIRA for the full contents and meaning 
thereof and to the decision and order of the NLRB, dated 
May 16, 1972 for the full contents and meaning thereof. 

50. Denies every allegation contained in paragraph 
SIXTY-SIXTH of the complaint insofar as they relate or 
refer to Commerce. 


51. Denies every allegation contained in paragraph 


SIXTY-SEVENTH of the complaint ins»>far as they relate or 


refer to Commerce, except admits that an award has been 
duly rendered to Commerce against Vantage and that Commerce 
is seeking and will seek to enter and enforce a judgment 
to be duly entered in its favor against Vantage. 

ANSWER TO FIFTH CAUSE 

OF ACTION 

52. Denies every allegation contained in paragraph 
SIXTY-EIGHTH of the complaint [plaintiff having omitted 
paragraph SIXTY-NINTH of the complaint]. 

53. For its answer to the allegations contained 
in paragraph SEVENTIETH of the complaint, repeats and re- 
alleges the allegations contained in this answer in re- 
sponse to paragraphs SECOND through THIRTY--NINTH of the 
complaint. 


237a 
54. With respect to the allegations contained 
in paragraph SEVENTY-FIRST of the complaint, Commerce 
respectfully refers the Court to the provisions of the 
New York General Business Law for the full contents and 
meaning thereof’. 
55. Denies every aliegation contained in para- 


graphs SEVENTY-SECOND and SEVENTY-THIRD of the complaint 


insofar as they relate or refer to Commerce, except admits 


that an award has been duly rendered to Commerce against 
Vantage and that Commerce is seeking and will seek to 
enter and enforce a judgment to be duly entered in its 


favor against Vantage. 
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FIRST DEFENSE 


56. The complaint fails to state a claim against 


Commerce upon which relief can be granted. 
SECOND DEFFNSE 


57. On or about February 10, 1971 Commerce 
commenced an arbitration proceeding against plaintiff, 
and on or about March 31, 1971 plaintiff commenced an 
arbitration proceeding against Commerce, both actions 
utilizing the arbitration clause contained in the 


Commerce-Vantage contract of sale for the Vessel "Barbara". 


58. In such arbitration, Vantage specifically 
submitted its claim for alleged lost profits on a pro- 
posed long-term charter of the "Barbara", which is the same 
claim set forth in the complaint herein to the arbitrators, 
who expressly and specifically disallowed the claim of 
Vantage against Commerce and who further ordered Vantage 
to pay to Commerce the sum of $2,883,264.10 minus the 


proceeds from sale of tne Vessel. 


59. Said arbitration and award constitutes a 
valid and enforceable adjudication of the respective rights 
and liabilities of Commerce and Vantage pursuant to the 
contract of sale. The award is a final and binding 
decision enforceable in the courts and not open to review 


on the merits. 


60. On November 20, 1972, the arbitration award 
described herein in paragraphs 57, 58 and 59 of this 


Answer was confirmed by the Supreme Court of the State of 
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New York in a 26-page decision over Vantage's opposition 
on the ground, inter alia, that the arbitrators had 
improperly passed upon questions of antitrust law. A 


copy of that opinion is annexed hereto as Exhibit "2". 


61. By reason thereof, plaintiff's claims 
against Commerce for damages arising out of the non- 
consummation of the Contract of Sale set forth in the 
complaint in this action have been previously adjudicated 


and determined and plaintiff is barred under the principles 


of res judicata and collateral estoppel from relitigating 


its claim against Commerce. 
THIRD DEFENSE 


62. In its opinion confirming the arbitral awarc 
(Exhibit "oe" hereto) including the arbitrators' express 
rejection of Vantage's claim for lost profits on the pro- 
posed long-term charter of the "Barbara", the Supreme 
Court of the State of New York stated that the issues 
before the arbitrators "included the broad issue of 
whether Vantage failed to live up to its agreement to 
'take care of' the union problem or else bear the loss". 
As stated by Vantage itself, the "questions to be deter- 
mined" by the arbitration panel were "who failed to perforz; 


who assumed the risk; who should bear the loss". 


63. In confirming the arbitrators' rejection of 
Vantage's claim and the sustaining of Commerce's clain, 
the Court cited the ample 2vidence adduced during the 
eleven days of arbitration hearings, upon which the 


arbitrators based their determination that Vantag2 itself 
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was responsible for losses incurred, including its loss 


of the Socal charter. 


64, Among such acts of Vantage referred to by 


the Court were: Vantage's refusal to participate in 


negotiations with the NMU to settle the dispute; Vantage's 


refusal to rescind the contract when the labor problems 
appeared insurmountable; and Vantage's refusal to cooperate 
with Commerce in finding a commercially feasible way of 
avoiding loss to any party, such as by assigning the charter 
to Commerce, with the profits being remitted to Vantage, 


until union problems were settled. 


65. By reason of the foregoing, the issues of 
Vantage's failure to mitigate damages, Vantage's voluntary 
assumption of the risk and the causation of Vantage's 
losses have all been previously adjudicated and determined 


adversely to Vantage. 


66. Vantage's wounds have been found to be self- 
inflicted and Vantage is precluded by application of the 
principles of res judicata and collateral estoppel from 
relitigating those questions and the claims based thereon 


against Commerce. 
FOURTH DEFENSE 


67. On or about February 22, 1972, in an action 
in the United States District Court for the Southern 
District of New York entitled National Maritime Union v. 


Commerce Tankers Corporation and Vantage Steamship Corp. 


| 
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(71 Civ. 1460), plaintiff herein was granted leave to 


intervene as a defendant in a proceeding commenced by the 
NMU against Commerce to confirm an arbitration award 
rendered by Theodore W. Kheel, the ind:ctry-wide arbitrator, 
restraining the sale of the "Barbara" by Commerce to 

Vantage or any other purchaser unless the purchaser complied 
with Article I, Section 2 of the NMU collective bargainins 


agreement. 


68. In the answer filed by plaintiff herein in 
said proceeding, Vantage asserted a counterclaim against 
the NMU (but no claim against Commerce), alleging that the 
provisions of Article I, Section 2 of the NMU Collective 
Bargaining Agreement entered into between the NMU and 


Commerce was in violation of the antitrust laws. 


69. In such action, Vantage sought recovery under 
the antitrust laws of three times its damages which it 
alleged consisted of the loss of anticipated earnings from 
the proposed long-term charter of the “Barbara” to Standard 


O11 Company of California. 


70. Said counterclaim by Vantage is based on the 
same claim as that set forth by Vantage in the complaint 
herein. The parties to the aforesaid action are the same 
as the parties to this action and such action is now pending 


and undisposed of. 


71. By reason of the foregoing, Vantage is pre- 


cluded from asserting claims in this action. 
FIFTH DEFENSE 


72. Reasserts and realleges each and every allega- 


tion set forth in varagraphs 67 through 71 of this answer. 


73. In its answer as intervener in the action 242a 


entitled NMU v. Commerce Tankers Corporation and Vantage 


Steamship Corp., 71 Civ. 1460, Vantage alleged that "on 
information and belief, [the NMU] imposed its will on 
[Commerce] and through economic pressure forced [Commerce] 
to agree to the terms of Article I, Section 2 of the 
Agreement" and that the NMU "nas restrained [Commerce] 


from selling the Vessel "Barbara" to [Vantage]". 


7h, By reason of the foregoing, Vantage is pre- 
cluded from asserting these claims in this action against 
Commerce and from alleging herein that Commerce has 
engaged in any conspiracy in violation of the antitrust 


laws. 
SIXTH DEFENSE 


75. Repeats and realleges each and every allega- 
tion set forth in paragraphs 67 through 71, 73 and 74 of 


this answer. 


76. The very same claims which are asserted in 
the complaint herein against the NMU, Commerce and 
Vernitron were asserted by Vantage against the NMU only 
in NMU v. Commerce Tankers Corporation and Vantage 
Steamship Corp., 71 Civ. 1460, notwithstanding that Commerce 


was also a party to that action. 


77. Plaintiff has also asserted in another action 
in this Court that the same conduct which is complained of 
in the instant action — in violation of the antitrust 
laws. This was so asserted in Vantage Steamship Corp. Vv. 
Commerce Tankers Corporation, 71 Civ. 4381, an action 


commenced by Vantar.e in this Court to vacate the arbitral 
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award described in paragraphs 57, 58 and 59 of this Answer, 
which award adjudicated plaintiff's claim against Commerce 
for lost profits and Commerce's claim against Vantage for 


breach of contract. 


78. In its petition in that action, Vantage 


asserted that the arbitrators had exceeded their juris- 


diction by passing upon questions of antitrust law. This 
proceeding, although not diligently prosecuted by Vantage, 
is still pending. 


79. Moreover, it has also asserted in still 
another action that the same conduct complained of in the 
instant action was in violation of the antitrust laws. 

This was so asserted in Vantage Steamship Corp. v. Commerce 
Tankers Corporation, the New York Supreme Court action 


described in paragraphs 60 and 61 of this Answer. 


80. By reason of the foregoing, plaintiff has 
split one cause of action and has created multipnie trials 


involving the very same alleged breach of duty. 


81. By reason of the foregoing, plaintiff is 


precluded from asserting these claims in this action. 
SEVENTH DEFENSE 


82. Repeats and realleges each and every allega- 
tion contained in paragraphs 67 through 71, 73, 74 and 
76 through 81 of this Answer. 

83. By reason of the foregoing plaintiff is 


bound by its own election of remedies. 
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84. By reason of the foregoing plaintiff is 


precluded from asserting these claims in this action. 
EIGHTH DEFENSE 


85. Plaintiff's fourth cause of action against 
Commerce and Vernitron, neither of which is a labor 
organization within the meaning of the NLRB, aoes not 
lie under Section 303 of the Labor Management Relations 
Act of 1947, which precludes the bringing of a private 
right of action against an entity other than a labor 


organization. 
NINTH DEFENSE 


86. To prevail on a private right of action 
brought under the antitrust laws, a plaintiff must prove 
that the damages incurred by it were proximately caused 


by the violation of the antitrust “aws alleged. 


87. Even if Vantage were to sustain its claim 
that a violation of the antitrust laws had occurred, its 
alleged damages were not the proximate result of a violation 
of the antitrust laws because they were caused not by any 
alleged conspiracy or by any act of Commerce but by the 


independent and voluntary actions of plaintiff. 


88. By reason of the foregoing, plaintiff is 


precluded from recovery against Commerce in this action. 
TENTH DEFENSE 


89. Neither Commerce nor Vernitron is or was @ 


member of the Tankers Service Committee and neither Commerce 
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nor Vernitron attended any of the negotiations between 
the Tankers Service Committee and the NMU relating to the 


NMU Collective Bargaining Agreement. 


90. The NMU insisted on uniformity in its 
collective bargaining agree;nents with tanke: companies 
and all tanker companies in the industry whose unlicensed 
seamen were represented by the NMU adopted this agreement 


without variation. 


91. Commerce owned and operated only two vessels, 
could have no impact in negotiatire terms with the NMU and 
was in no position to bargain fu: terms at variance with 


those adopted by the Tankers Service Committee. 


92. Commerce thus had no genuine choice about 
entering into the Collective Bargaining Agreement with the 
NMU and was as an economic and practical matter coerced 
into entering into the Collective Bargaining Agreement in 


the form presented by the NMU. 


93. Moreover, Commerce has also vigorously opposed 
enforcement of Article I, Section 2 of the Agreement, which 
restrained Commerce against its will from the free aliena- 
tion of its vessels and has consistently taken steps at 
great expense to itself to avoid and prevent enforcement of 


that provision. 


94, By reason of the foregoing, Commerce having 


strenuously opposed enforcement of the NMU Successorship 


clause, plaintiff may not recover in this action against 


» 


Commerce. 
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ELEVENTH DEFENSE 


95. If defendants are indebted to plaintiff for 
damages resulting from a conspiracy in violation of the 
antitrust laws, then defendants «re indebted to plaintiff 
jointly with Tankers Service Committee, which plaintiff 
has alleged, in paragraphs ELEVENTH and TWELFTH of th=> 


complaint to be part of the conspiracy alleged. 


96. Upon information and belief, the Tankers 
Service Committee, an unincorporated association which can 
Lu. made a party to this action without depriving this Court 
of jurisdiction of the present parties, has not been made a 
party end should be made a party if complete relief is to 


be accorded among these parties already joined. 


97. By reason of the foregoing, plaintiff is 


precluded from recovering in this action against Commerce. 
TWELFTH DEFENSE 


98. Plaintiff has at all times failed and refused 
to attempt to mitigate damages, if any, arising from the 
non-consummation of the contract to purchase the "Barbara". 
Moreover, plaintiff has repeatedly sought to impede Commerce's 
efforts to mitigate and reduce the damages incurred by all 


parties to the transaction, 


99. By reason of the foregoing, plaintiff may not 


recover in this action against Commerce. 
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CROSS-CLAIM AGAINST DEFENDANT 
NATIONAL MARTTIME UNION 


100. Should defendant Commerce be held liable for 
any or all of the claims set forth by plaintiff in the 
complaint, such liability will have been brought about and 
caused solely by the actions of the NMU and not by reason 
of any conspiracy or act on the part of Commerce and 
therefore, the NMU is liable to indemnify Commerce for 


all of such liability. 


WHEREFORE, defendant Commerce Tankers 


Corporation demands judgment: 


1. Dismissing the compiaint; 

2. Awarding to Commerce and Vernitron 
judgment against the NMU for any sum which may 
be recovered herein by the plaintiff against 
Commerce and/or Vernitron; and 

3. Awarding to Commerce against plaintiff 
the costs and disbursements of this action, 
together with reasonable attorneys' fees and 
such other and further relief as the Conrt 
may deem just and proper. 


New York, New York 
November 22, 1972 


MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


By [ Wes f tle 
—~K Member~o é Firm 

Attorneys for Commerce Tankers 
Corporation and vernitron 
Corporation 

Office and P. 0. Address 

430 Park Avenue 

Naw Vark New York 10022 


' 


ANSWER OF DEFENDANT VERNITRON CORP, (72 CIV. '519) 


(Filed November 27, 1972) 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


VANTAGE STEAMSHIP CORPORATION, 
Plaintiff, 


72 Civ. 4619 
- against - 


ANSWER 
NATIONAL MARITIME UNION OF AMERICA, 


AFL-CIO, COMMERCE TANKERS 
CORPORATION and VERNITRON CORPORATION, 


Defendants. 


Vernitron Corporation, by its attorneys, 
Marshall, Bratter, Greene, Allison & Tucker, for its 


answer to the complaint herein states as follows: 


1. Denies every allegation contained in 


paragraph FIRST of the complaint. 


2. Upon information and belief admits the 
allegations contained in paragraph SECOND of the 


complaint. 


3. Denies having knowledge or information 


sufficient to form a belief as to the truth of the 


allegations contained in paragraph TH" .) of the complaint. 


4. Upon information and belief admits the 


allegations contained in paragraph FOURTH of the complaint. 


5. Admits the allegations contained in para- 
graph FIFTH of the complaint. 
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6. Admits the allegations contained in 


paragraph SIXTH of the complaint. 


7. Denies every allegation contained in 


paragraph SEVENTH of the complaint. 


8. Admits the allegations contained in 
paragraph EIGHTH of the complaint. 


9. Denies having knowledge or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraph NINTH of the 


complaint. 


10. Denies having knowledge or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraph TENTH of the 


complaint. 


11. Denies every allegation contained in 
paragraphs ELEVENTH through SEVENTY-THIRD of the 
complaint, inclusive, insofar as said allegations relate 
or refer or could be construed to relate or refer to it, 
and affirmatively alleges that it is not now nor has it 
ever been engaged in trade and commerce in the sale and 
transfer of American flag cargo ships and in the trans- 
portation of goods and commodities by American flag cargo 
ships in interstate and foreign commerce, within the 
meaning of the Sherman Act, and further alleges that it 
is not now nor has it ever been a party to any contract 
whatsoever with the plaintiff or to any contract, combina- 
tion, conspiracy or understanding whatsoever with the 


defendant National Maritime Union of America, AFL-CIO, and 


moreover affirmatively alleges that its failure to 250a 


respond to those allegations which do not and could 
not relate or refer to it should not be construed to be 


an admission of the truth of those other allegations. 


FIRST DEFENSE 
12. The complaint fails to state a claim 


against Vernitron Corporation ("Vernitron")upon which 


relief can be granted. 


SECOND DEFENSE 
13. insofar as any potential llapliity or 


Vernitron would be derivative in nature, i.e., not as a 
result of any independent act of Vernitron (and indeed 
none has been alleged), but as a consequence of the 
ownership by Vernitron of all of the outstanding stock 

of Commerce Tankers Corporation ("Commerce") Vernitron 
adopts and alleges as if set forth in full the affirmative 
defenses set forth in the answer of Commerce served simul- 
taneously herewith on November 22, 1972, a copy of which 


is annexed hereto as Exhibit "1" and made a part hereof. 


WHEREFORE, Vernitron Corporation demands 
judgment dismissing the complaint together with the costs 
and disbursements, including reasonable attorneys' fees 
incurred in the defense of this action and such other and 
further relief as the Court may deem just and proper. 


Dated: New York, New York 
November 22, 1972 
MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


Ayd Ay oe 
By b at Fest : 


“XK Member of the Firm 
Attorneys for Vernitron 


grficboand 2. O. Address 


30 Park Avenue 
New York, New York 10022 


ANSWER OF DEFENDANT NMU (72 CIV. 4619) _ 


Filed November 29, 1972) 
UNITED STATES DISTRICT COU 
SOUTHERN DISTRICT OF NEW YORK 


VANTAGE STEAMSHIP CORPORATION, 
Plaintiff, 
ANSWER OF DEFENDAN’ 
vs. . L MARITIME 


UNION OF AMERICA, 
NATIONAL MARITIMD UNION OF AMERICA, , AFL-CIO 


;, AFL-CIO, COMMERCE TANKERS CORPORATION 
| AND VERNITRON CORPORATION, 72 Civ. 4619 (TPG) 


Defendant. 


Defendant, en Maritime Union ws America, AFL-CIO, 

by its attorney, answering the pecan; alleges as follows: 
As - the First Cause of kebten 

Le Admits the allegations conta ied in paragraphs 4, 
! 8,.10, 14 and 16 of the peaeabeioies | 

2. Denies each and every allegation contained in 
paragraphs 11 and 21 of the complaint. : 

cies Denies knowledge or information sufficient to form 
a belief as to the allegations contained in pargraphs 233, 46757, 
18, .22....29).30,.31,..324).35 and 36).0f the wéacnwine and therefore 
denies same and demands proof thereof if relevant. 

4. Admits the existence of the statutory provision 
referred to in paragraph 1 of the complaint. Denies that plaintif 


| has no adequate remedy at law as alleged in paragraph 1 of the 


complaint, and denies knowledge or information sufficient to form 


a belief as to the remaining allegations contained in paragraph 1 


of the complaint and therefore denies same and demands proof 
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>. It is admitted that defendant, Commerce Tankers 
Corporation has owned and operated American flag tankers, but n 


freight ships, in interstate and foreign commerce. Except as 


specifically admitted herein, answering defendant denies knowled 


or information sufficient to form a belief as to the remaining 
allegations of paragraph 5 of the complaint and therefore denies 
same and demands proof thereof if relevant. 

6. It is admitted that Tanker Service Committee acts 
as the collective bargaining representative for its members in 
dealing with certain unions, including defendant National Maritim 
Union of America, AFL-CIO. Except as specifically admitted 
herein, answering defendant denies knowledge or information 
sufficient to form a belief as to the remaining allegations of 
paragraph 9 of the complaint and therefore denies same and demand: 
proof thereof if relevant. 

ae It is admitted that Tanker Service Committee and 
NMU negotiated a collective baal aaa agreement covering the 
unlicensed seaman employed by the member companies of the Tanker 
Service Committee which covered the period from June 1969 to June 
1972. It is denied that said agreement is applicable to all NMU 
contract vessels and companies as alleged in paragraph 12 of the 
complaint. 

8. It is admitted that in July of 1969, NMU and 
Commerce entered into a three-year collective bargaining agreement — 
covering the period from June 16, 1969 to June 15 1972, which 

‘ was identical to the contract entered into between NMU and Tanker 


Service Committee and which contained the provisions set forth in | 
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exhibit A (o the complaint. said contraet provisions speak for 
themselves. It is specifically denied that NMv and Commerce 
acted in turtherance of any illegal contract, combination or 
conspiras as alleged in paragraph 13 of the complaint. 

y It is admitted that there was a collective bargainin 
agreement nn existence between Vantage and the Seafarers 
Internat ‘1 Union. The terms of such agreement speak for 
themse Except as specifically admitted herein, answering 
defenda: nies each and every allegation contained in 
paragr. - of the complaint. 

Admits the existence of the letter dated January 
13, 29° ‘ntified as exhibit C to the complaint. Said letter 
speaks. itself. Except as specifically admitted herein, 
answer fendant denies each and every allegation contained 
in pari 7 of the complaint. 

Answering defendant denies that there was any 


illega) ract, combination, or conspiracy as alleged in 


paragra, ' of the complaint, but admits that through appropriate 


judicial :: ceedings, it has sought judicia). enforcement of the 
contract: provisions contained in the collective bargaining 
agreement » th Commerce. Except as specifically admitted herein, 
answering .iefendant denies each and every allegation contained in 
paragraph 1° of the complaint. 

lz. Denies each and every allegation of paragraph 20 
of the comp!.:int as stated. fhe provisions of the National Labor — 
Relations Act speak for themselves and the interpretation of ~— 


statutory provisions are a question of law to be determined by the 


‘ 
! 
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Court. It is expressly denied that vantage could not own any 
ship manned by NMU members or that the National Labor Relations 


Act required vantage to abide by the collective bargaining 


agreement between it and the SIU as alleged in paragraph 20 of 


the complaint. 

13. Answering defendant denies the allegations of 
paragraph 23 of the complaint as stated. The decision of the 
National Labor Relations Board identified as exhibit D speaks 
for itself. 

14. Answering defendant denies the allegations of 
paragraph 24 of the complaint as stated. The order of the 
National Labor Relations Board speaks for itself. Answering 
defendant specifically alleges that the contract provisions in 
question were valid work preservation clauses under Section 8(e) 
of the National Labor Relations Act. 

15. It is admitted that defendant NMU sought 
arbitration pursuant to its collective bargaining agreement 
Commerce under which Theodore W. Kheel, Esq. was designated 
arbitrator. It is admitted that arbitrator Kheel issued an 
requiring Commerce to abide by the provisions of Article Ly 
Section 2 of its collective bargaining agreement with National 
Maritime Union. It is expressly denied that there was any 
illegal contract, combination, or conspiracy as alleged in 
paragraph 25 of the complaint. 

16. It is admitted that defendant NMU moved in the 
United States District Court for the Southern oenecice of New 


york to confirm the award of arbitrator Kheel. It is expressly 
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denied that there was any illegal contract, combination, or 
conspiracy by NMU as alleged in paragraph 26 of the complaint, 
and except as specifically admitted herein, answering defendant 
denies each “ns every allegation contained in paragraph 26 of 
the complaint. ne 

17. The allegations of paragraph 27 of the complaint 
are denied as stated. The terms of the temporary restraining 
order referred to therein speak for themselves. 

18. It is denied that the temporary restraining order 
referred to in paragraph 28 of the complaint prohibited the 
transfer of the §.S. Barbara to vantage under all circumstances. 
Answering defendant denies knowledge or information with respect 
to the remaining allegations of paragraph 28 of the complaint and 
therefore denies same and demands. proof thereof if relevant. 

19. It is denied that the American flag fleet is divided 


into two major segments has referred to in paragraph 33 of the 


complaint, but it is admitted that eens are numerous companies 
that have collective bargaining agreements with NMU dled saeiouits 
companies which have collective bargaining ‘ideaihnmrie with SIU, 
and that there are some companies that have contracts with 
independent unions. Except as specifically admitted herein, 


answering defendant denies each and every allegation contained in 


' 
' 
| 


paragraph 33 of the complaint. 


20. It is denied that the sale of vessels in the 
&s | 


maritime industry is a “common occurrence". Answering defendant 


denies knowledge or information sufficient to form a belief as 
{ 


to the remaining allegations of paragraph 34 of the complaint and / 


therefore denies same and demands thereof if relevant. 
21. Denies each and every allegation contained in 


paragraph 37 of the complaint except as to the allegation with 


respect to the amount which vantage claims to have expended in 


participating in the arbitration and legal proceedings referred 
to in the complaint, and with respect to such allegations denies 
knowledge and information sufficient to form a belief and 
therefore denies same and demands proof thereof if relevant. 

22. Answering defendant denies that there has been 
any illegal agreement, rere or conspiracy, and further 
denies that defendant lacks an adequate remedy at law or that an 
injunction is either necessary or proper. Answering defendant 
denies knowledge or information with respect to any of the 
remaining allegations of paragraph 38 of the complaint and 
therefore denies same and demands proof thereof if relevant. 

23. It is denied that the denial of the relief sought 
in the complaint will inflict greater injury upon the plaintiff 
that would be inflicted upon the defendants if granted. Answering 
defendant denies knowledge or information sufficient to form a ? 
; belief with respect to the remaining allegations of paragraph 39 
of the complaint and therefore denies same and demands proof 
thereof if relevant. 

As to the Second Cause of Action 

24. Answering defendant repeats and realleges its 
answers to the allegations of paragraphs 1 through 34 of the 
. complaint (except paragraphs 11, 13, 18, 200 90. 3h, 35s 36: 37 
and 38)set forth above with the same force and effect as if set 


forth herein at length. 
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25. Denies each and every allegation contained in 
paragraphs 41, 46 and 47 of the complaint. 

26. Denies that there has been any illegal contract, 
combination or conspiracy as alleged in paragraphs 43 and 44 of 
the complaint, and denies knowledge or information sufficient 
to form a belief as to the remaining allegations of paragraphs 
43 and 44 of the complaint and of all the allegations of 
paragraph 45 of the complaint and therefore denies same and 
demands proof thereof if relevant. 

27. Admits that NMU and Commerce entered into a 
collective bargaining agreement covering the period from June 
16, 1969 to June 15, 1972 which contained the provision set 
forth in exhibit A to the complaint. Said contract provisions 
speak for themselves. Except as specifically admitted hecein, 
denies each and every allegation contained in paragraph 42 of 
the complaint. 

As to the Third Gause of Action 

28. Answering defendant repeats and realleges its 
answers to the allegations of paragraphs 2 through 10, 14 and 16 
through 37 of the complaint set forth above with the same force 
and effect as if set forth herein at length. 

29. Denies each and every allegation of paragraphs 51 
and 52 of the complaint. n : 

30. Denies knowledge or information sufficient to form 


a belief as to the allegations of paragraphs 49 and 50 of the 


complaint and therefore denies same and demands proof thereof 
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31. Admits the institution of arbitration proceeding: 
against Commerce, but except as specifically admitted herein, 
| denies each and every allegation of paragraph 53 of the complai! 
| ae. Denies each and every allegation of paragraph 54 
of the complaint except that it admits the arbitration award 
restrained any transfer of the S.S. Barbara without compliance 
with Article I, Section 2 of the collective bargaining agreement. 

33. Denies the commission of any illegal acts by NMU 
| and denies knowledge or information sufficient to form a belief 
| as to the remaining allegations of paragraph 55 of the complaint 
and therefore denies same and demands proof thereof if relevant. 

As to the Fourth Cause of Action 

34. Answering defendant repeats and realleges its 
answers to the allegations of paragraphs 2 through 39, and 50 
through 55 of the complaint, with the same force and effect as 
if set forth herein at length. 

35. Denies each and every allegation contained in 


paragraphs 61, 64 and 66 of the complaint. 


36. Denies knowledge or information sufficient to form 


a belief as to the allegations of paragraphs 56, 63 and 67 of the 
complaint and therefore denies same and demands proof thereof 
if relevant. . 

37. Denies the allegations of paragraphs 58, 59, 60, 
62 and 65 of the complaint as stated. The statutory provisions 


and order referred to therein speak for themselves. 


As to the Fifth Cause of Action 

38. Answering defendant repeats and realleges 
answers to the allegations of paragraphs 2 through 39 of 
complaint with the same force and effect as if set forth herein 
at length. 

39. Denies knowledge or information sufficient to 
form a belief as to the allegations of paragraphs 68 and 73 of 
the complaint and therefore denies same and demands proof thereo: 
if relevant. 

40. Denies the allegations of paragraph 71 of the 
complaint as stated. The statutory provision referred to therei: 
speaks for itself. 

41. Denies each and every allegation contained in 
paragraph 72 of the complaint. 

First Affirmative Defense 

42. As to each and all causes of action, the complaint 

fails to state a claim upon which relief can be granted. 
Second Affirmative Defense 

43. As to each and all causes of action, the court 
lacks jurisdiction over the person of defendant National Maritime 
Union, AFL-CIO. 

Third Affirmative Defense 
44. As to each and all causes of action, the Court 


lacks jurisdiction over the subject matter of the action. 


Fourth Affirmative Defense 


45.. As to each and all causes of action alleged in the 
' complaint, the matters which are the subject of the complaint anc 


each separate cause of action thereof. lie within the exclusive 
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Original jurisdiction of the National Labor Relations Board and 
may not be the subject of a civil action in the District Court. 
Fifth Affirmative Defense 

“46. As to the first, second and third causes of actio: 
defendant National Maritime Union of America is not subject’ to 
liability under the Anti-Trust laws by virtue of the provisions « 
Section 6 of the Clayton Act, 15 U.S.c., Section lJ. In addition: 


{ 
no action for an injunction lies against defendant National 


Maritime Union of America, AFL-CIO arising out of the matters 


aiteged in the complaint, by virtue of the provisions of Section 
1 20 of the Clayton Act, 29 U.S.C, Section 52, ‘and Section 1 of the 
| Norris-LaGuardia Act, 29 0.5.0. Section 101. 
Sixth Affirmative Defense 
47. As to the fourth cause of action, Section 303 of 
| the National Labor Relations Act, 2S U.S.C. Section 187 does not 
provide a remedy for an alleged violation of Section 8(e) of the 
| National Labor Relations Act.. ‘ 
Seventh Affirmative Defense 
48. As to the fourth cause of action, the matters 
alleged in the complaint do not fall within the prohibition 
contained in Sections 8(b) (4) (ii) (A) or (B) of the National Labor 
; Relations Act. 


WHEREFORE, defendant National Maritime Union prays 
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that the complaint be dismissed and that it recovers its costs 


and expenses in defending action. 


Dated: New York, New York ABRAHAM E. FREEDMAN 
November 21, 1972 


Attorney for Defendant, 
National Maritime Union of . 
America, AFL-CIO 

36 Seventh Avenue 

New York, New York 10011 
929-8410 


Surrey, Karasik, Morse & Sehan 
500 Fifth Avenue 

New York, New York 10036 
Attorneys for Plaintiff, 
Vantage Steamship Corporation 


Marshall, Bratter, Greene, Allison & Tucker 
430 Park Avenue 

New York, New York 10022 

Attorneys for Defendants, 

Commerce Tankers Corporation and 

Vernitron Corporation 


CTT as a 
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STIPULATION DISMISSING ACTION AGAINST DEFENDANTS COMMERCE 2628 
& VERMITRON (72 CIV. 4619) (ELled June 22,1973) shee data 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YCRK 


secon am wee ee ew ew ew wee om men mee nee eee nna X ¢ 


VANTAGE STEAMSHIP CORPORATICN, ? Y2 Cive 8219 


Plaintiff, ; STIPULATION OF DISHISSAL 
OF ACTION AS AGAINST 
~against- : DEFENDANTS COMMERCE 
° TANKERS CORPORATION AND 
NATIONAL MARITIME UNION OF AMERICA : VERNITRON CORPORATION 
AFL-CIO, COMMERCE TANKERS CORPORATION : 
and VERNITRON CORPORATION, 


ONLY 


Defendants. 


IT IS HEREBY STIPULATED AND AGREED, by and between the 
undersigned, attorneys for plaintiff and for defendants COUIERCE 
TANKERS CORPORATION and VERNITRON CORPORATION, that the above- 
entitled action be and hereby 4s dismissed, with prejudice and 
without costs, as against defendants COMMERCE TANKERS CORPORATION 
and VERNITRON COf PORATION only. 

Nothing herein contained shall be deemed a dismissal 
or release of any claim or cause of action which plaintiff mey 
have against defendant NATIONAL MARITIME UNION OF AMERICA 
AFL-CIO. . 


Dated: New York, New York 
1973 


SURREY, KARASIK, MORSE AND SEHAM 


A Member c e 
Attorneys for Plaintiff 
Office and P. 0. Address 
500 Fifth Avenue 

New York, New York 10036 
(212) 239-7200 


MARSHALL, BRATTER, GREENE, 
ALLISON & TUCKER 


4 


oe ee 
A fiember of the Firm, 


Attorneys for Defendants Commerce 


gts Hh Tankers Corporation and Vernitron 
| P, Geiesa Corporation 
Sooo. we 


SO ORDERED: 


sea ek Office and P. 0. Address 


430 Park Avenue 
New York, N. Y. 10022 
(212) 421-7200 
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DEFENDANT COMMERCE'S AMENDED COUNTERCLAIMS (71 CIV 582) 
(Filed July 6, 1974) 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


LO NL 


ANEKLCA, 


Plaintiff, 


TA Civ” SB2 
"ANKERS CORPORATION, 


ry 


Defendant, COUNLERCLATMS 


and 
VANTACE STEAMSHIP CORPORATION 


Intervening 
Defendant. 


Tankexs Corporation, by its etrerney, Dd. 
David Cohen, for its amended covnterclaims herein alleges 
as follows: 
AS AND FOR 17S FIRST 
AMENDED COUN !ERCLAIM 
FIRST: Plaintiff, National Maritime Union of America, 
AFL-CIO ("'NMU") is an unincorporated association having its 
4 
principal place of business in the Borough of Manhattan, 
City and State of New York. Plaintiff's principal activity 
is the representation as collective bargaining agent of the 
seamen and other unlicensed personnel upon United States flag 
vessels engaged in interstate commerce including, without 
limitation, the transoceanic carriage of oil and grain 


cargoes. 


SECOND: Defendant, Commerce Tan'crs Corporation 
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("Commerce") is c Delaware corporation having its principal 
place of business at 175 Community Drive, Great Neck, New 
York 11021. At all times prior to December 1970, Commerce 
was the owner and operator of two United States fiag vessels 
engaged in the transoceanic carriage ot oil and grain cargoes 


in interstate cormerce. 


THIRD: Intervening defendant, Vantaj.c Steamship 


cg Ek ke ei ee eee omens Cece Pinot aay 
Corporation ("Vantage"), is New You corporetion having its 


principal place of business at 11 Broadway, New York, New 


York. At all times pertinent herete, Vantage has been the 
operator of certain United States flag vessels engaged in 


the transoceanic carriage of oil and grain cargoes. 


FOURTH: At all times relevant hereto, the seamen em- 
ployed upon all United States flag vessels opvvated by defen- 


dant Comacree were represented by the plaintiff NMU. 


FIFTH: Upon information and belief, at all times 
relevant hereto, the seamen cmployed upon all Inited States 
flag vessels operated by intervening defendant Vantage were 
represented by the Seafarers International Union of North 


America ("SIU"). iy 


SIXTH: Upon information and belief, at all times 
relevant hereto, certain valuable trading privileges relat- 
ing to the carriage of cargoes from one United States port 
to another United States port have been limited, by statute, 


to United States flag vessels. 


SEVENTH: Upon information and belief, at all times 
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relevant hereto, substantially all parties engaged in, or 
Gesiring to enter into, the market for the carriage of oil 
and grain cargoes by United Statcs flag vessels were obli- 
gated, as a practical matter, to retain seauen to be employes 
upon the vessels operated or tu be operated who were repre~ 


sented by either the NMU orthe S1U, or affiliates thereof. 


EIGHTH: Upon information and beliet, the NNW and 
SIU have a long history of rivalry and bitter competition, 
ineluding, inter alia, the use of illegal and violent tactics 


in ihe attempt by each te in a position of 


dominance in their trade and industry. 


NINTH: In 1962, in an effort to resolve the differ- 
ences between the NMU and the SIU, the National Labor Relations 
Board ("board") determined that as a general rule, upon trans- 
fer of any vessel from any one operator engaged in the opera- 
tion of United States flag vessels to any other operator ene 
gaged in said business, the collective bargaining representative 
for the seamen employed on other vessels of the acquiring opera~ 


tor would become, upon transfer of the vessel, the collective 


bargaining representative for, the seamen subsequently employed 


upon the newly acquired vessel, and said principle of law in 
labor relation: in the maritime industry became known as the 
fleetwide representation rule (hereinafter "€leetwide rule” or 


"fleetwide principle"). 


TENTH: On or about July 15, 1969, the NMU, in an 
effort to avoid or evade the impact of the aforesaid fleet- 
wide rule, negotiated for and secured in the industry 


NMU collective bargaining agreement a provision (Article 1, 
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Section 2 thervof, hereinafter referred fu as the “Restraint- 
on-Transfer" provision), which in substance obligated any NMU 
company to obtain for the benefit of the NMU a written under- 
taking to be executed by any United States flag operator to 
which any vessel theretofore manned by NMU personnel was to 
be sold or transferred, that the NMU crew and contract shall 


be continued subsequent to such sale and transfer. 


ELEVENTH: Commerce was not 4 party to the negotia- 
tions which resulted in the 1969 NMU industry-wide contract, 
including the Restraint-on-Transfer provision, but was never- 
theless required by.the NMU to adopt and adhere to the terns 
thereof as a condition to the continued uninterrupted opera~- 


tion by Commerc? of its vessels. 


TWELFTH: On or about December 23, 1979, Commerce 
entered into an agreement ("Sales Agreement") to sell the 
Vessel $.S. BARBARA to Vantage. Pursuant to the Sales Agree- 
ment, the purchase price to be received by Commerce from 
Vantage for the Vessel was fixed at Two Million Seven 


Hundred and Fifty Thousand ($2,750,000.) Dollars. 


THIRTEENTH: The Sales Agreement did not contain an 
undertaking on the part of the purchaser in acceo:dance with 
the Restraint-on-Transfer provision of the NMU collective 


bargaining contract. 


FOURTEENTH: In January, 1971, and at all times there- 
after, the NMU commenced a course of action which unlawfully 


and improperly interfered with and prevented the consummation 


of the sale of the vessel by Commerce to Vantage pursuant to 
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the Sales Agreement by- insisting that Cormerce obtain from 
Vantage, prior to sale, a written undertaking on the parce 
of Vantage to employ on the Vecsel BARBARA, subsequent to 


the transfer thereof, seamen represented by the NMU. 


FIFTEENTH: The plaintiff's insistence that Vantage 
employ seamen on tne Vessel BARBARA represented by the NMU 
and its acts to enforce such insistence against the will of 
Conmerce and Vantage were undertaken, although plaintiff knew 
full well that Vantage had a collective bargaining agreement 
with the SIU which required, in accordance with the fleetwide 
principle established by the Board, that Vantage employ upon 


all vessels operated by it only seamen represented by the SIU. 


SIXTEENTH: In furtherance of its course of action 
to interfere with and prevent Commerce from freely disposing 
of the Vessel BARBARA, the NMU secured in February (oop a He 2 
over the objection of Commerce, an arbitral award from an 
industry-wide arbitrator restraining Commerce from trans~ 


ferring the Vessel to Vantage or any other non-NMU contracted 


United States flag operator without first obtaining from 


Vantage or such other purchaser a written undertaking to 
4 


continue the NMU crew and contract. 

SEVENTEENTH: In furtherance of its course of action 
to interfere with and prevent Commerce from freely disposing 
of the Vessel BARBARA, the NMU refused to accept and abide 
by a lawful determination by the District Court for the 
Southen District of New York, which would have permitted the 
the transfer of the Vessel by Commerce to Vantage in March 


of 1971 in accordance with the Sales Agreement, notwithstanding 
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the fact that Vantage filed an undertaking, in accordance 
with the order of said Court, to abide by the ultimate de- 
termination of the Board as to the proper collective bar- 
gaining agent for the seamen to be employed ca the Vessel 


BARBARA. 


EIGHTEENTH: In furtherance of its course of action 
to interfere with and prevent Commerce from freely disposing 
of the Vessel BARBARA, the NMU obtained, in March of 197), a 
temporary restraining order and preliminary injunction enforc- 

erbitration avard referred to in pararraph SIXTEENTH 
hereinabove. In obtaining such injunction, the NMU persuaded 
the Court that Commerce had proceeded in secret in connection 
with the sale of the Vessel, provided inaccurate and/or mis- 
leading information concerning the transaction and had then 
sought to delay the arbitration until subsequent to the trans- 
fer of the Vessel, all of which representations the NMU knew 


to be untrue or so devoid of factual foundation as to be 


maliciously false,when considered in the light of other ma- 


terial information in the possession of the NMU and not dis- 


closed to the court. 


fF 
NINETEENTH: On or about March 29, 1971, Commerce noti- 


fied the NMU that all of the efforts on behalf of Commerce 

to obtain a substitute United States flag operator ready, 
willing and able to purchase the Vessel BARBARA on commercially 
acceptable terms had been unsuccessful, and Commerce requested 
that the NMU cease its interference in Commerce's efforts to 
sell the Vessel BARBARA to Vantage, which the NMU, in further- 


ance cf its illegal and unrightful conduct, refused to do. 
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TWENTIETH: In or about August of 1971, Commerce noti- 


fied the NMU of the existence of a possible foreign flag 
purchaser interested in acquiring the Vessel BARBARA and 
Commerce requested that the NMU confirm that it would not seek 
to impose upon such foreiga flag purcn ser any obligation to 
retain the NMU crew and contract, and the NMU, in furtherance 
of its illegal and unrightful conduct, refused to so confirn. 

TWENTY-FIRST: On March 22, 1972, ‘the United States 
Court of Appeals for the Second Circuit determined, pursuant 
to an appeal by Commerce from the Order of preliminary injunc- 
tion, that the {jnjunction obtained by the nMU interfering with 
and preventing Commerce's sale of the Vessel BARBARA to Vantage 
had been improvidently granted and the Court of Appeals reversed 

TWENTY -SECOND: On May 22, 1972, the Vessel BARBARA 
was sold by Commerce to Plaza Shipping, Inc. for a sales price 
of $700,000. 

TWENTY-THIRD: As a direct result of the unJawful and 
improper interference by the NMU in the business affairs of 
Commerce, Commerce has sufiered a loss in connection with 
the sale of the Vessel BARBARA of $2 050,000.00, plus the 
costs and expenses of maintaining the Vessel from March 1971 
through May 1972, no part of which aggregate sum has been 
recovered, except for $700,009.00 thereof, which has been 
paid or promised by Vantage to Commerce by reason of the non- 


consummation of the Sales Agreement. 


AS AND FOR ITS SECOND 
AMENDED_COUNTERCLAIM 


TWENTY-FOURTH: Defendant repeats and realleges each 


and every allegation contained in paragraphs FIRST through 
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Si ENTH, TWELFTH through SEVENTEENTH, and TWENTY-FIRST 


through TWENTY-THIRD, 4s 1£ set forth in full herein. 

TWENTY-FIFTH: The NMU willfully and knowingly under- 
took the risk of, and legal responsibility for, the losses, 
damages and expenses incurred by Commerce in connection with 
the sale of the Vessel BARBARA when it secured an injunction 
in a labor dispute preventing the sale by Commerce of the 
‘Vessel to Vantage with full knowledge and understanding that 
there was no other purchaser then ready, willing and able to 
purchase said Vessel on commercially acceptable terms, and 
in compliance with said injunction. 

4S AND FOR [TS Tk 

TWENTY-SIXTH: This action arises under the National 
Labor Relation; Act ("NLRA"), as amended. 

TWENTY-SEVENTH: Def :ndant repeats and realleges each 
aad every allegation contained in paragraphs FIRST through 
SEVENTH, NINTH through SEVENTEENTH, TWENTY-FIRST through 
TWENTY-THIRD and TWENTY-FIFTH hereof, as if set foren (iA 
full herein. 

WENTY-EIGHTH: The conduct of the NMU in undertaking 
to enforce, and enforcing against the will and over the 
objection of Commerce, the provisions of Article 1, Section 2 
of the industry-wide NMU collective bargaining agreement 
constituted an unfair labor practice by a labor organization 
within the definition of Section 8 (e) of the NLRA. 

TWENTY-NINTH: On or about May 16, 1972, the Board 
determined that the Restraint-on-Transfer provisions of the 
NMU collective bargaining agreement were not valid, as in 
violation of Section 8 (e) of the NLRA, and the Board further 
ordered the NMU and defendant Commerce to cease and desist 
from implementation of the Restraint-on-Transfer provision 


of the industry-wide NMU collective bargaining apreement. 


3-1, 

THIRTIETH: Notwithstanding the decision of the Board 
referred to ‘im paragraph TWENTY-NINTIH bereinabove, the NMU 
refused to comply with the order that it cease and desist from 
implementation of the Restraint-on-Transfer provisions of the 
industry-wide NMU collective bargaining agreement, and on or 
about October 10, 1973, the United States Court of Appeals 
for the Second Circuit upheld the determination of the Board 
and enforced the Board's order requiring the NMU to cease 
and desist from further implementation thercof. 

THIRTY-FIRST: Sections 30) and 303 of the NLRA provide 
in pertinent part that whomever may be injured by the actions 
of a labor organization in breaching a collective bargaining 
agreement and/or in committing certain specified unfair labor 
practices may recover damages suffered by him plus the costs 
of suit from the labor organization. 

THIRTY-SECOND: The aforesaid conduct by the NMU in 
forcing Commerce against its will to adhere to the provisions 
of the industry-wide collective bargaining agreement to which 
Commerce was not a signatory, constituted a breach of the 
NMU's agreement with Commerce and an unfair labor practice 
within the meaning of Sections 8(b)}(4) and 8(e) of the 


Act, and such conduct was the direct causation of the 


4 
damages, injuries and losses suffered by Commerce in connection 


with the sale of the Vessel BARBARA. 
AS AND FOR ITS FOURTH 
AMENDED COUNTERCLAIM _ 
THIRTY-THIRD: This action arises under an Act of 
Congress dated July 2, 1908, 26 Stat. 209, as amended, 15 
U.S.C. Section (1) et seq., entitled "an act to protect 
trade and commerce against unlawful restraints and monop- 


olies", commonly known as the Sherman Act. 
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THIRTY-FOURTH: Defendant repeats and realleges each 


and every allegation contained in paragraphs FIRST through 
SEVENTEENTH, TWENTY-FIRST through TWENTY-THIRD and TWENTY-FIFTH 
hereof as if set forth in full herein. 

THIRTY-FIETH: The Restraint-on-Transfer provision of 
the NMU industry-wide collective bargaining agreement consti- 
tuted an illegal contract in restraint of trade or coumerce 
among the several states, or with foreign nations in that said 
provisions prevented and precluded the sale of the United States 
flag vessels by NMU contracted carriers to any party other than 
NMU contracted carriers and, therefore, therchy artificially 
depressed the fair value upon sale of any vessels operated 
by said NMU carriers and created illegal barriers to entry into 
the market for the transoceanic carriage of oil and grain 
cargoes. 

THIRTY-SIXTH: The acts undertaken by the NMU in 
enforcing the Restraint-on-Transfer provisions of the industry- 
wide collective bargaining agreement against the will and 


over the objection of Commerce constituted a violation of 


the antitrust laws, in that the objective of such enforcement 


was to advance the institutional interests of the plaintiff 
as distinguished from the lefitimate interests of the member- 
ship of the union. 


AS AND FOR ITS FIFTH 
AMENDED COUNTERCLAIM 


THIRTY-SEVENTH: Defendant repeats and realleges each 
and every allegation contained in paragraphs FIRST through 
SEVENTEENTH, TWENTY-FIRST through TWENTY-THIRD, TWENTY-FIFTH, 
THIRTY-THIRD, THIRTY-FIFTH and THIRTY-SIXTH hereof, as if 


set forth in full herein. 
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THIRTY-EIGHTH: The Marine Engineers and Beneficial 


Association ("MEBA") is an association of supervisory per- 


sonnel employed upon ocean-going vessels. 


THIRTY-NINTH: The Masters Mates and Pilot: Organiza- 
tion ("MMPO") is an essociation of supervisory personnel 
employed upon ocean going tankers. 

FORTIETH: The American Radio Association C'ARA') 
is an association of professional personnel employed upon 
ocean tankers. 

FORTY-FIRST: In or about December of 1968, cepresenta- 
tives of the NMU, MEBA, MMPO and AKA met j jant, Florida 
with a view to enter into and did thereafter enter into an 
understanding, the substance of which was that United States 
flag vessel operators contracted with each of the aforesaid 
associations would be required to agree to conditions in 
respect of the employees represented by each of said associations 
in the form and to the effect of the Restraint-on-Transfer 


provisions to the extent that the economic power of said 


associations acting in concert could require. 


FORTY-SECOND: Upon information and belief, the Tanker 
Service Committee and the Maritime Service Committee are 
associations of employers engaged in the operation of United 
States flag vessels. 

FORTY-THIRD: In and about July of 1969 representatives 
of the NMU met with representatives of the Tanker Service 
Committee and caused such Tankers Service Committee to agree 
upon and include in the industry-wide collective bargaining 
agreement the provisions referred to hereinbefore as the 
Restraint-on-Transfer clause. 


FORTY-FOURTH: The Tanker Service Committee was illegally 
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and improperly induced to accept and agree to said Restraint- 
on-Transfer provisions by the prior and continuing demands 
for similar provisions which had been made by the MEBA, 


MMPO and ARA, 


FORITY-FIFTH: The Tanker Service Conmittee was im- 
properly and illegally induced to accept and ayree to said 
Restraint-on-Transfer provisions by the willingness of the 
NMU to accept a system for the allocation of in excess of 
$44,000,000. of industry-wide pension contributions to the 
NMU, which system of allocation increased the amount payable 
by contracved party if 4 versel thercetufore operated 
by an NMU contracted party was sold or otherwise disposed of 
otherwise than to another NMU contracted party. 

FORTY-SIXTH: Commerce was not at any time material 


hereto a menber of the Tanker Service Committce, nor did it 


behalf in respect of the agreement in general or the provi- 

sions of Article 1, Section 2 thereof in particular. 
FORTY-SEVENTH: The extent and range of the NMU's 

monopoly power was such that at the conclusion of the r@go- 


tiations with the Tanker Service Committee and the Maritime 


2 
Service Conmittee, the NMU simply mailed the agreement to 


Commerce and other employers, which were forced to adopt and 
accept such collective bargaining agreement as a condition 
for continuing participation in the business of the trans- 
oceanic carriage of oil and grain cargoes by the operation 
of United States flag vessels. 

FORTY-EIGHTH: The actions taken by the NMU in en- 
forcing the Restraint-on-Transfer provisions of the industry- 


wide collective bargaining agreement were in furtherance of 


the illegal understanding by and bet';cea the NMU; MEBA, MMPO 275a 
and ARA and in furtherance of the illegal agreement by and between 
the NMU and the Tanker Service Committee. 

FORTY-NINTU: The actions taken by the NMU in 
enforcing the Restraint-on-Transfer provisions upon Commerce 
put into effect an implied agreement with the Tanker Service 
Committee and/or Maritime Service Committce to require 
non-members of such multi-employer associations to adhere 
to the collective bar, ining, provisions negotiated by said 
Comnittees, whose representatives actually knev. that the 
practical effect of the promulgation thereof would be to 
restrain trade by preventing transfers of vessels by NMU 


contracted carriers to SIU contracted carriers. 
FIFTIETH: The members of the Tanker Service Committee 


and the Maritime Service Committee, constituting the more 
powerful and dominant employers in the maritime industry, 
were the direct beneficiaries of the Restraint-on-Transfer 
provisions in that said clauses: (a) precluded the entry of 
new competition into the market for the carriage of oil and 
grain cargoes by United States flag vessels; (b) encouraged 


the transfer of NMU contracted vessels to foreign flag operators 


4 
ineligible for the valuable trading privileges relating to the 


carriage of cargoes from one United States port to another 
United States port; and (c) in the absence of such transfer 
to parties ineligible to compete in the intra-United States 
ports markets, assured the employer members of the multi- 
employer bargaining associations that each NMU-contracted 
competitor would be required to adhere to the uniform pension 


contributions standards, all of :hich diminished and restrained 
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pr.ce competition among the cmployers engaged in the carriage 


of oil and grain cargoes between United States ports. 


WHEREFORE, defendant, Commerce Tankers Corporation, 
demands judgment: 
(a) dismissing the complai—f™; 


(b) awarding to the defendant, Commerce, against the 


plaintiff, NMU, a judgment in monetary damages reimbursing 


and making Commerce whole for all losses, damages, injurics 
and expenses incurred by Commerce in coimection with the sale 
of the Vessel BARBARA, in the arount of net less than 
$1,350,000., or as otherwise determined by this Court; 

(c) awarding to the defendant Commerce, and against 
the plaintiff NMU, in respect of the alleged FOURTH and/or 
FIFTH counterclaims, a sum equal to threefold the losses, dam- 
ages, injuries and expenses incurred by Commerce in connection 
with the sale of the BARBARA as determined by this Court; and 

(d) awarding to defendant, Commerce, and against the 
plaintiff, NMU, the costs of suit, including a reasonable attor- 
ney's fee, and such other relief as the Court shall deem just 
and proper. 


Dated: Great Neck, New York 
April 4, 1974 


4. 
D. David Cohen 


Attorney for Conmerce Tankers 
Corporation 
175 Community Drive 
Great Neck, N.Y. 11021 
Tel.: (516) 487-0140 
TOs 


Law Offices of 

Abraham E. Freedman, Esq. 
Attorneys for National Maritime 
Union of America, AFL-CIO 

346 West 17th Street 

New York, N.Y. 10011 


Surrey, Karasik, Morse & Seham, Esqs. 

Attorneys for Vantage Steamship 
Corporation 

500 Fifth Avenue 

New York, N.Y. 10036 
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PLAINTIFF'S REPLY TO AMENDED COUNTERCLAIMS (71 CIV 582) 
(Filed June 18, 1974) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


NATIONAL MARITIME UNION 
AMERICA, AFL-CIO, 
VL €ivs. 582 
Plaintiff, 
-against- 
Reply to Amended Counterclaim 

COMMERCE TANKERS CORPORATION, 4 ; 

Defendant, 
and 


VANTAGE STEAMSHIP CORPORATION, 


iy 1 aaa + 
HAEO Y onal t 
nc VED T TT 


Defendant. 


Plaintiff, National Maritime Union of America, AFL-CIO, by 
its attorney, Abraham E. Freedman, in reply to the amended counter- 
claim filed by defendant, Commerce Tankers Corporation, states 
as follows: 

REPLY TO FIRST AMENDED COUNTERCLAIM 

1. Admitted. 

2. Admits that prior to December, 1970 Commerce was the 
owner of two United States flag vessels ergaged in interstate and 
foreign commerce. Plaintiff denies knowledge or information 
sufficient to form a belief as to the remaining allegations of 
Paragraph 2 and therefore denies same ang demands proof thereof. 

3. Denies knowledge or information sufficient to form a 


belief as to the allegations of Paragraph 3 of the counterclaim 


and therefore denies same and demands proof thereof. 


ty 
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4. Admits that at all times relevant hereto the unlicensed 
seamen employed upon the two United States flag vessels operated 
by defendant, Commerce, were represented for purposes of collective 
bargaining by the NMU. Except as so admitted herein, denies each 
and every allegation of Paragraph 4 of the counterclaim. 
5. Denies knowledge or information sufficient to form a 


‘belief as to the allegations of Paragraph 5 of the counterclaim 


and therefore denies same and demands proof thereof. 


6. Denies the allegations of Paragraph 6 of the counterclaim 
as stated. The relevant statutes are matters of public record 
and speak for themselves. 

7. Danies each and every allegation of Paragraph 
counterclaim. 

8. Denies each and every allegation of Paragraph of the 


counterclaim. 
(hated haan “Pies each and every allegation of Paragraph 9 of the 


counterclaim as stated but admits the existence of a principle 
cnown as the "fleetwide principle", without admitting the interpre- 
tation thereof by counterclaimant. Tre applicable decisions 
relating to the "fleetwide principle" are matters of public record 
and speak for themselves. 

10. Denies each and every allegation of Paragraph 10 of the 
counterclaim except that admits that effective June 6, 1969 the 
NMU extende@ its collective bargaining agreeements with various 
deep sea tanker and dry cargo vessel operators, and the provisions 
ot seid collective barqaining aqrecments speak for themselves. 

11. Denies each and every allegation of Paragraph 11 of the 
counterclaim. 

12. Denies knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 12 of the counterclaim 


and therefor: denies sams =.= Semands proof thereof. 
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13. Denies knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 13 of the counterclaim 
and therefore denies same and demands proof thereof. 
14. Denies each and every allegation of Paragraph 14 of the 


counterclaim. 


15. Denies each and every allegation of Paragraph 15 of the 


counterclaim. 

16. Denies each and every allegation of Paragraph 16 of the 
‘counterclaim except that it is admitted that an arbitration award 
was entered pursuant to the arbitration provisions of the collective 
bargaining agreement between plaintiff and Commerce, and said 
arbitration award speaks for itself. 

bas Denies 
counterclaim. 

Le. anies each and every allegat..on of Paragraph 18 of the 
counterclaim except that it is admitted that a temporary restrain- 
ing order and preliminary injunction were entered by the United 
States District Court for the Southern District of New York, the 
terms of which orders speak for themselves. 

19. Denies each and every allegation of Paragraph 19 of the 
counterclaim. 

20. Denies each and every allegation of Paragraph 20 of the 
counterclaim. 

91. Denies each and every allegation of Paragraph of the 
counterclaim except that it admits there was a decision of the 
United States Court of Appeals for the Second Circuit, the terms of 

¢ 
which speaks for itself, said decision being rendered on the appeal 
of the Regional Director for the Second Region of the National 


Labor Relations Board. 
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22. Denies knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 22 of the counterclaim 
and therefore denies same. 
23. Genies any unlawful or improper interference by NMU in 


the business affairs of Commerce, and denies knowledge or infoxrma- 


tion sufficient to form a belief as to the remaining allegations 


of Paragraph 23 of the counterclaim and therefore denies same and 


demands proof thereof. 


REPLY TO 
SECOND AMENDED COUNTERCLAIM 


24. Plaintiff repeats and realleges its admissions and 
denials as set forth in Paragraphs 1 through 7, 12 through 17, and 
21 through 23 hereof as if fully set forth herein at length. 

95. Denies each and evary allegation of Paragraph 25 of the 
counterclaim. 

2EPLY TO THIRD AMENDED COUNTERCLAIM 

26. Denies each and every allegation of Paragraph 26 of the 
counterclaim. 

27. Plaintiff repeats and realleges its admissions and 
denials as set forth in Paragraphs 1 through 7, 9 through Li, 2i 
through 23 and 25 hereof as if fully set forth herein at length. 

28. Denies each and every allegation of Paragraph 28 of the 
counterclaim. 

29. Admits the existence of the decision of the National 
Labor Relations Board referred to in ths counterclaim and except as 


so admitted, denies each and every allegation of Paragraph 29 of the 


counterclaim. 4 
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30. Admits the decision of the United States Court of Appeals 
for the Second Circuit on the petition to enforce filed by the 
National Labor Relations Board, and exceot as so admitted, denies 
each and every allegation of Paragraph 30 cf the counterclaim. 

31. Admits the existence of Sections 301 and 303 cf the 
National Labor Relations Act, the terms of which speak for them- 
selves, and except as specifically admitted herein, denies each 
and every allegation of Paragraph 31 of the counterclaim. 

32. Denies each and every allegation of Paragraph 32 of the 
counterclaim. 

REPLY TO FOURTH AMENDED COUNTERCLAIM 
Paragraon 32 of the 
counterclaim. 

34. Plaintiff repeats and its admissions and 

vat Forth in Paragraphs 1 through 17, 21 through 23, and 
fully set forth herein at length. 
every allegation of Paragraph 35 of the 
counterclaim. 

36. Denies each every allegation of Paragraph 36 of the 

counterclaim. 
REPLY TO FIFTH AMENDED COUNTERCLAIM 

37. Plaintiff repeats and realleges its admissions and 
denials as set forth in Paragrapns 1 through 17, 21 through 23, 257 
33, 35 and 36 hereof as if fully set forth herein at length. 


38. Denies knowledge or information sufficient to form a 


¢ 
belief as to the allegations of Paragraph 38 of the counterclaim 
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and therefore denies same and demands proof thereof. 

39. Denies knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 39 of the counterclaiin 
aid therefore denies same and demands proof thereof. 

40. Denies knowledge or information sufficient to form a 
belief as to the allegations of Paragraph 40 of the counterclaim 
and therefore denies same and demands proof thereof. 

41. Denies each and every allegation of Paragraph 
counterclaim. 

42. Admitted. 

43. Denies each and every allegation of Paragraph 


counterclaim. 


counterclaim. 
each and every allegation of Paragraph 
counterclaim. 
46. Denies knowledge or information sufficient to 
belief as to the allegations of Paragraph 46 of the counterclaim 
erefore denies same and demands proof thereof. 
7. Denies each and every allegation of Paragraph 47 
counterclaim. 
48. Denies each and every allegation of Paragraph 48 
counterclaim. 


49. Denies é« : every allegation of Paragraph 49 


counterclaim. 


50. Denies each and every allegation of Paragraph 50 of the 


counterclaim. 
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FIRST SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
51. The amended counterclaim, and each separate count thereof, 
fails to state a cause of action upon which relief can be granted. 
SECOND SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
52. The matters alleged in the amended counterclaim, and 


each separate count thereof, lie within the exclusive original 


' jurisdiction of the National Labor Ralations Board and, accordingly, 


are not within the jurisdiction of this Court. 
THIRD SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
53. The matters alleged in the amended counterciaim, and 
each separate count thereof, arise out of the collective bargaining 
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and arbitration procedure set forth in the collective bargaining 
agreement. 
FOURTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 

54. The matters. alleged in the amended counterclaim, and 
each separate count thereof, were the subject of an arbitration 
proceeding between plaintiff and Commerce, in which proceeding a 
decision was rendered. The decision of the arbitrator in the said 
procéeding is final and binding as to the rights of plaintiff and 
Commerce inter se. 

FIFTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 

55. Defendant Commerce Tankers Corporation voluntarily 
entered into a collective bargaining agreement with the National 
Maritime Union containing the provision which became Article 1, 


Section 2 thereof, dealing with the transfer of vessels. Having 
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voluntarily entered into said agreement, if said agreement was 
illegal, then defendant, Commerce, was a party thereto and cannot 
sue for damages based on such alleged illegality. 
SIXTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 

56. Defendant Commerce was signatory to collective bargaining 
agreementswith other maritime unions which contained provisions 
similar to Article I Section 2 of the collective bargaining agree- 
ment signed by Commerce with NMU. If said provision was illegal 
in the NMU collective bargaining agreement, it was also illeg>! 
in the collective bargaining agreements which Commerce signed with 
the other maritime unions and Commerce is barred from suing for 
damages based thereon because of its ow1 illegal conduct and lack 

SUVENTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 

57. Defendant Commerce is barred from suing on the claims 
alleged in the amended counterclaim, and each count thereof, under 
the doctrine of estoppel. 

EIGHTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 

58. The matters alleged in the amended counterclaim, and in 
particular the third count of the amended counterclaim, do not 
constitute a violation of Section 8(b) (4) of the Nationel Labor 
Relations Act. 

NINTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 


59. The National Labor Relations Act does not provide a 


civil remedy for damages for violations of Section 8(e) of the Act. 


and, therefore, there is no cause of action for violation of 


0 
Section 8(e) as alleged in the Third Anended Counterclaim. 


TENTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 285a 
60. The actions of the plaintiff alleged in the counter- 


claim are exempt from the provisions of the Sherman Act by reason 
of the provisions of Section 6 of the Clayton Act, 15 U.S.C. Sec. 
17, and therefore no cause of action lies against plaintiff for 


violations of the Sherman Act as alleged in the Fourth Amended 


Counterclaim and the Fifth Amended Counterclaim. 


ELEVENTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
61. None of the agreements or actions alleged in the 
counterclaim constitute unreasonable restraints of trade within 
the meaning of the anti-trust laws. 
TWELFTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
62. The counterclaim is barred by reason of the release 
Commerce’s Claim and judgment agains’ antage Steamsnip Corp. 
arising from the arbitration proceeding between them with respect 
to the sale of the $.S. Barbara. 
THIRTEENTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
63. The counterclaim is barred by the applicable statute 
of limitations. 
FOURTEENTH SEPARATE DEFENSE TO AMENDED COUNTERCLAIM 
64. ‘The Court lacks jurisdiction over the subject matter 
of the counterclaim insofar as said counterclaim, or any of the 
counts thereof, are predicated on State law. 


ABRAHAM E. FREEDMAN 


Ce a ae Fo ais ee a ue 
Attorney for Plaintift 
346 West 17th Street 
New York, New York 10011 


{ 


TOs D0. David Cohen, Esq. 
175 Community Drive 
Great Neck, New York 11021 
Attorney for Commerce Tankers Corp. 


Surrey, Karasik, Morse & Seham 

500 Fifth Avenue 

New York, New York 10036 

Attorneys for Vantage Steamship Corp. 
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| VANTAGE STEAMSHIP CORP ., 
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- against - 
1 72 Civ. 4619 (TPG) 
'| NATIONAL MARITIME UNION OF AMERICA, 
| AFL-CIO, 


Defendant. 


STIPULATION 


IT iS HEREBY STIPULATED AND AGREED, by and between 


\| counsel for each of the undersigned parties, that the Findings 


of Fact (Paragraphs 1 - 45 inclusive) set forth hereinafter be 
|} admitted for purposes of the trial of the pending actions only. 
| Each matter admitted pursuant to this Stipulation shall be deemed 


to be conclusively established unless the Court, on motion, shall 
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permit witharawal or amendment of the Stipulation. Withdrawal or 
amendment of any paragraph hereof shall not atfect any other 
paragraph. No party shall be precluded hereby trom introducing 
such evidence as might otherwise be admissible pursuant to Rule 43 
of the Federal Rules of Civil Procedure. 


Dated: Wew York, New York 
September 16, 1974 


WATIONAL MARI'VIME UNION OF 
AMERICA, AFL-CIO 


Ce bi ‘ ee fer c. fae po ee 


Oe ye ie 8 


raham E. Freedman, Esq. 
346 West 17th Street 
Wew York, New York 10011 


COMMERCE TANKERS CORPORATION 


1 eee 


D. David Cohen, Esq. 
175 Community Drive 
Great Neck, New York 11021 


VANTAGE STEAMSHIP CORP. 


Sadrrey, Karasik, Morse 
& Seham, Esqds. 
500 Fifth Avenue 
New York, New York 10036 
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STIPULATED FINDINGS OF FACT 
1. Prior to January 1, 1969, Commerce Tankers Corpora- = 
oceangoing tanker vessels, the S.S. Thalia and the S.S. Barbara. 


it had collective bargaining agreements covering the crew members 


| 
| 
tion (hereafter "Commerce") was the owner and operator of two 
| employed aboard these vessels as follows: with the National 


Maritime Union of America ("NMU") covering the unlicensed seamen; 


("MEBA") covering the licensed engineers; with the International 


| 
| 
with the Marine Engineers Beneficial Association Distxict No. 1 


Organization of Masters, Mates and Pilots ("MMP") covering the 


licensed deck officers, and with the Radio Officers Union ("ROU") 


covering its radio officers. 


2 Prior to 1969 and continuing thereafter, some, but not 


all, NMU-contracted carriers operating vessels engaged in the 


: '| carriage of bulk liquids belonged to a multi-employer bargaining 


association known as the Tanker Service Committee ("7SC"). Prior 


to 1969 and continuing thereafter, some, but not all, NMU- 


contracted carriers operating vessels in the carriage oz dry 
\ oe 
cargo belonyed to a separate malti-employer bargaining association Nie 


known as the Maritime Service Committee ("MSC"). 


3. At all times material herein, Commerce was a corpora-~ 


c.20n owning and operatirs, United States flag vessels engaged in 


the transportation of various goods and commodities in interstate 


and foreign commerce. 
A 


¥ 
1 
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4. At all times material herein, Vantage Steamship 


operating United States flag vessels engaged in the transportation 
of various goods and commodities in interstate and foreign 
commerce. 

5. At all times material herein, Vantage recognized the 
Seafarers jomevaakionsn Eten ("SIU") as the collective bargaining 
representative of iis uniicensed crew members. 

€. At all times material herein, Vantage had collective 


bargaining agreements covering its other crew members with: the 


MEBA for its engineers; the MMP for its licensed deck officers; 


and the ROU for its radio officers. 

7. The employment of seamen in the organized maritime 
industry is largely on a hiring hall basis. The NMU and the SIU 
each have separate hiring halls for unlicensed personnel. 

8. During the year 1968, the MEBA had entered into 
agreement with the operators of certain seagoing freighter 
vessels, the substance of which required that the operators 
give the MEBA notice of any impending sale or transfer of a 
vessel and that the shipowner obtain from the transferee of 
vessel an agreement to continue to apply the MEBA contract 
to said vessel. 

9. On March 28, 1969, the NMU sent a letter to all the 
oceangoing ship operators with which it had collective bargaining 
| accents, including Commerce, giving notice of its intention 


| 


to open negotiations for renewal of its collective bargaining 
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' 


agreements with them which were scheduled to expire on June 15, 


1969. An initial meeting was held at the Barbizon Plaza Hotel 


in New York on April 2, 1969, at which representatives of the 
ship operators were present, as well as representatives of the 
NMU, the MEBA and the MMP. 

10. The negotiations with respect to the NMU contract 
continued during April, May and June of 1969. Agreement was 
reached on some, but not all, of the provisions for a new 
collective bargaining agreement. Since the collective bargaining 
agreement then in effect was scheduled to expire at midnight 
June 15, 1969, an agreement incorporating some of the provisions 
which had been agreed upon and extending the existing collective 
bargaining agreement as to other items, with notice that 
negotiations would continue past the expiration date as to certai 
matters, was prepared and sent to the various NMU contract 
companies. Commerce signed this extension agreement. During 
the entire period involved there was no interruption in the 
operation of Commerce's vessels by seamen represented by the 
NMU . 

ll. Commerce was not a member of the TSC or the MSC, 

12. In the course of the negotiations leading up to the 
extension agreement, one of the proposals submitted by the NMU 
was the adoption of a provision similar to that which the MEBA 
already had obtained with certain freighter operators with 


respect to the sale and transfer of vessels. 
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13. The following contract language was agreed upon 
subsequent io June 15, 1969 and was thereupon incorporated in 
the collective bargaining agreement between the NMU and its 
deep sea tanker and dry cargo vessel operators as Article 1, 
Section 2 thereof: 


"Sale and Transfer of Vessels. (a) The 
Company agrees with respect to any vessel 
which is presently under or may hereafter 
come under this Agreement, that if during 
the term of this Agreement said vessel is 
sold or transferred in any manner to any 
other business entity not covered by this 
Agreement for operation under United States 
flag (but not including a vessel which the 
Company bareboat charters and the charter 
is terminated), said vessel shall be sold or 
transferred with the’ complement of employees 
who either are or shall be provided by the 
Union in accordance with the terms of this 
Agreement, or such number as may be agreed 
upon between the Union and the transferee. 
The term "transfer" shall be construed to 
include any chartering of a vessel by the 
Company. 


"(b) The Company obligates itself to 
obtain for the benefit of the Union a written 
undertaking with the Union to be executed by 
the business entity to which the vessel has 
been sold or transferred that for the full 
term of the Agreement all of its terms and 
provisions shall apply to said vessel except 
as hereinabove provided and that said busi- 
ness entity will fully comply with all Gt the 
terms and provisions of the Agreement and any 
amendments thereto to preserve the jobs and 
job rights of the Unlicensed Personnel covered 
by this Agreement and to protect and maintain 
the wages, pension rights and other economic 
benefits and working conditions provided such 
personnel under this Agreement. 


“(c) The Company agrees that Lf it de- 
sires to sell, bareboat charter or in any 
manner whatsoever transfer a vessel to another 
business entity, whether for United States-— 
flaq or foreign-flag reyistry, timely written 
notice to the Union must first be given prior 
lo any such sale or transfer. 
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"(d) This Section #nall be deemed 


of the essence of the Collective Bargain- 
ing Agreement and in the event of any vio- 
lation, the no-strike provisions of this 
Agreement shall not be applicabie." 
The contract was printed in booklet form and copies were dis- 
tributed to Commerce and others in or about February 1970. 

15. During the same period that the NMU was negotiating 
for the renewal of its collective bargaining agreements with its 
contract companies, the MEBA and the MMP also were negotiating 
for renewal of their contracts. In the course of negotiations 
conducted by these unions, each of them requested their contract 
companies to incorporate into their contracts a palace dealing 
| with the sale and transfer of vessels outside the bargaining unit 
' during the term of the contract. 

16. Some time prior to December 1968, the principal 
stockholder of Commerce, Milton Pilalas, had sold his stock in 


‘| Commerce to Vernitron Corporation ("“Vernitron") in exchange for 


| Vernitron stock. However, Pilala: continued on as the principal 


‘| operating officer of Commerce. 


17. Some time during the year 1970, the principals of 

- Vernitron determined that they wished to sell Commerce's two 

| vessels, the S.S. Barbara end the S.S. Thalia. The negotiations 
for these sales were handled in part by the brokerage firm of 

‘| Blix, Mallory & Co., inc. In December 1970, Commerce arrived 

i, at an agreement to sell the S.S. ‘thalia owned by it co Texas 


' City Refining, Inc., a company which at the time had a collective 


7 4. 
. baryaining agreement with the NMU. 


pi -y 
Sedge 
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18. Some time prior to December 1970, Vantage enianie 
interested in purchasing the S.S. Barbara. 

19. On December 23, 1970, Commerce, as seller, and 
Vantage, as buyer, entered into a Contract of Sale with 
respect to the S.S. Barbara, a copy of which is annexed hereto 
as Exhibit "A". 

20. Thereafter, Vernitron issued a release announcing 
the sale by Commerce of its two vessels, and a published 


report thereof appeared in, among other publications, the 


Journal of Commerce on December 30, 1970. 


21. Neither Commerce nor Vernitron gave any written 
notice to the NMU of the proposed sale of the S.S. Barbara 
to Vantage and in early January 1971, the NMU learned of the 
impending sale of the vessel through trade publications. Ups 
learning of the proposed sele, the NMU wrote to \ ommerce as 


follows: 


January 11, 1971 


Mr. Milton Pilalas, President 
Commerce Tankers Corp. 

c/o Empire Shig Agents & Brokers, Inc. 
500 Fifth Avenue 

New York, New York 10036 


Gentlemen: 


It has come to our attention that you 
are contemplating the sale of the S/S BARBARA 
Lo another American-flay Steamship Company. 


ee en RN LR RTCA 
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Your attention is directed to Article I, 
Section 2 of the Collective Bargaining Agree- 
ment which requires that you obtain from the 
purchasing company, as a condition of any such 
sale, an agreement that the Collective Bargain- 
ing Agreement shall continue to apply to the 
vessel. 


Please advise. at once by return mail 
whether you are in fact contemplating the sale 
of the vessel, if so to whom and what steps you 
are taking in compliance with the Collective 
Bargaining Agreement. 


Very truly yours, 


Mel Barisic 
Vice President 


22. In response to the foregoing letter, the NMU re- 


a reply from Milton Pilalas as follows: 


January 13, 1971 


Mr. Mel Barisic, Vice President 
National Maritime Union of America 
36 Seventh Avenue 

New York, New York 10011 


Dear Mr. Barisic: 


In reply to your letter of January 11, 19721 
addressed to me as Fresident of Commerce 
Tankers Corporation, I wish to advise that 
our tanker "THALIA" was sold and delivered 
to Texas City Refining, Inc. on December 23, 
1970, and further, that a Contract of Sale 
has been entered into for the "BARBARA" to 
the Vantage SS Corporation for delivery 
scheduled sometime in February. 
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Comuerce T:nkers Corporation 18 aw olly- 

owne 1 subsidiary of Vernitron Corporation, 

and the final sgotiations for the sale of 
these vessels were made rectly between 
Vernitron Corporation and the buyers through 
the brokerage firm of Blix-Mallory & Company. 
For your guidance, at the start of negotia- 
tions for the sale of these vedsels I advised 
Mr. Blix o<¢ Blix-Mallory & Company that the 
same unions, including NMU, with which Commerce 
Tankers Corporation had collective bargaining 
agreements must continue to man the vessels 
after their sale, and that this was to be made 
a condition of the sale; and he assured me that 
this was fully understood and would be im- 

* pressed on prospective buyers. I know that the 
same unions are continuing on the THALIA and 
have no reason to believe that it will be other- 
wise with the BARBARA. 


Very truly yours, 
COMMERCE TANKERS CORPORATION 


Milton Pilalas 
President 


23. After receipt of the foregoing letter from Milton 
Pilalas, the NMU contacted Vantage but was unable to obtain 
| assurance that an NMU crew would be continued on the 
.S. Barbara. 
24. The NMU demanded arbitration with Commerce under 
the arbitration provisions of the collective bargaining 
- agreement with respect to whether Commerce was violating 


Article I, Section 2 of the collective bargaining agreement 


| 
| 


by the manner in which it was transferring the vessel. 
29...) RR arbitratioi was held on February 8, 1971 
| pefore Theodore w. Kheel, &sq- 25 arbitrator. The arbitra- 


tion was attended by D. David Cohen, Esd- and Kenneth Simon, 
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on behalf of Commerce, and by Charles Sovel, Esq. and Ned R. 


Phillips, Esq. on behalf of the NMU. Vantage was not a partici- 
pant in the arbitration. 

26. On February 8, 1971, Arbitrator Kheel issued a 
decision in which he directed that Commerce not transfer the 
S.S. Barbara to Vantage oF any other purchaser without first 
complying with Article I, Section 2 of the collective bargaining 
agreement between Commerce and the NMU. 

27. On February gq. 1871, the NMU instituted suit against 
Commerce in the United States District Court for the Southern 
District of New york to obtain enforcement of Arbitrator Kheel's 
award, and a temporary restraining order was issued in conformity 
with Arbitrator Kheel's order. This temporary restraining order 
was signed on February .9, 1971 by Judge Inzer B. Wo 2tt, who set 
February 23, 1971 as the date for a hearing on whether a pre- 
liminary injunction should be issued. 

28. Thereafter, on February 16, 1971, Vantage moved 
to intervene in the action as 4 defendant and a motion was made 
before Judge Wyatt to vacate the temporary restraining order. 
Argument on this motion to vacate the temporary restraining 
order was heard by Judge Wyatt on February 18, 1971. On 
February 19, 1971, Judge Wyatt filed a Memorandum in which he 
directed the dissolving of the temporary restraining order upon 
the fulfillment of certain conditions, as set forth in an order 


signed on lebruary 22, 197i. 
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29. On February 23) 2071, She matter came on to be 


heard before the Honorable Marvin E. Frankel. After oral argu- 


ment, Judge Frankel determined to reinstate the tempozvary 
restraining order until he could render a decision on the matters 
before him. 

30. On March 4, 1971, Judge Frankel entered an order 
granting a preliminary injunction restraining the yansfer of 
the §.S. Barbara without compliance with Article I, Section 2 
of the collective bargaining agreement between Commerce and 
the NMU. 

Sie) Lae March, 1971, representatives of Commerce 
had a meeting with representatives of the NMU which will be the 
subject of testimony at trial. presunt on behalf of Commerce 
were ~“erman S. Nathanson, president of Vernitron, and D. Devid 
Cohen, counsel. present on behalf of the NMU were Shannon 
Wall, the Secretary-Treasurer of the NMU, Mel Barisic, the 
Vice-President of the NMU, and Charles Sovel, attorney for the 
NMU, (who came into the meeting atter it had begun) .- 

ain > with Gone interim period, on or about February 160 OTA, 
vantage filed unfair labor practice charges with the Regicnal 
Director of the National Labor Relations Board for the Second 
Region charging the NMU and Commerce with engaging in unfair 
labor practices in violation of Sections g(a) (1). (2) and (3), 
& (b) (4). and 8(e) of the National Labor Relations Act ("the 
Act"). The Regional Director conducted an investigation of 


these charges and ultimately determines to issue a complaint 
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against both the NMU and Commerce alleging a violation of. 
Section 8(e) of the Act. 

33. In compliance with the provisions of Section 10 (1) 
of the Act, the Regional Director then sought a preliminary 
injunction against the NMU and Commerce in the United States 
District Court for the Southern Distric - of New York to enjoin 
them from enforcing or giving effect to Article I, Section 2 of 
their collective bargaining agreement. This application for an 
injunction under Section 10(1) of the Act was heard on June 4, 
1971 by the Honorable Thomas F. Croake. Following the filing 
of the petition for Section 10(1) injunction, Commerce moved to 
vacate the injunction issued by Judge Frankel on grounds of 
change in circumstances. This motion was combined with the pro- 
ceeding before Judge Croake, who, by decisions dated June 22, 192 
and duly 15, 1971, denied the relief being sought. See 329 
F.Sapp. 151. 

34. By decision dated March 22, 1972, the Court of 
Appeals for the Second Circuit reversed Judge Croake's decision 
denying the Section 10(1) injvnction sought by the Regional 
Director for the National Labor Relations Board, directed the 
granting of the Section 10(1) injunction and vacated the 
preliminary injunction entered by Judge Frankel. See 457 F.2d 
Lk27. 

35. While the foregoing appeals were under consideration 
by the Court of Appeals, the National Labor Relations Board pro- 


ceeded with the determination of the Section 8(e) unfair labor 


practice charge on which it had issued a complaint against both 


Commerce and the NMU. This aspect o 
before Trial Examiner Thomas F. Ricci who filed a decision findi 
that Article 7, Section 2 was not in violation of Section 8(e) of 


the Act. 
. The case was then transmitted to the National Labor 


Relations Board in Washington for decision. By decision dated 
May 16, 1972, the Board reversed the decision of Trial Examiner 
Ricci and held that both Commerce and the NMU were guilty of 
violating Section 8(e) Of the Act. 

37. Commerce then acquiesced in the Board's decision. 

38. ‘he NLRB then petitioned the United States Court of 
Appeals for the Second Circuit to enforce against the NMU its 
order finding that Article I, Section 2 was in violation of 
Section 8(e) of the Act. The Court of Appeals enforced the 
Board's decision, see 486 F.2d 907, and the United States 
Supreme Court denied NMU's Petition for a Writ of Certorari. 

39. In addition to the foregoing litigation involving 
the NMU, there was separate litigation between Commerce and 
Vantage. Commerce asserted a claim against Vantage ina 
commercial arbitration alleging that Vantage had violated the 
provisions of the contract between them for the sale of the 
§.S. Barbara. In this commercial arbitration, Commerce 
contended, inter alia, that vantage had agreed to take care of 
any labor dispute which might arise from the sale of the vessel 
and, by such agreement, bore the risk of loss if such a dispute 
prevented the transfer of the vessel. Vantage, in turn, denied 
that it had made any such agreement with Commerce, and filed a 


separate claim in the arbitration proceeding against Commerce 


claiming damages in excess of Two Million Dollars ($2,000,000 .00) » 


40. After an arbitration hearing in which considerable’ 300a 


testimony was taken, on July 9, 1971 the arbitrators, by ‘ vote 
of 2 to l, found in favor of Commerce and against Vantage, and 
awarded Commerce damages measured by the full amount of the 
contract purchase price for the S.S. Barbara, which was Two 
Million, Seven Hundred Fifty Thousand Dollars ($2,750,000.00), 
plus other damages in the amount of One Hundred Thirty-Three 
Thousand Two Hundred Sixty-Four Dollars and Ten Cents 
($133,264.10), less the net proceeds realized upon the sale of 
the §.S. Barbara, with the sale of the vessel being directed 
pursuant to the provisions ” Section 2-706 of the Uniform 
Commercial Code. Vantage's claim against Commerce was denied. 

41. Application wa; then made to the Supreme Court of 
the State of New York to sonpian the commercial «4 tration 
award. This was litigated and resulted in a decision by Judge 
Abraham J. Gellinoff dated November 20, 1972 confirming the 
award. Judge Gellinoff's decision subsequently was affirmed by sp 
decision of the Appellate Division, First Department in a 
decision dated April 5, 1973. See 41 A.D. 2d 913, 342 N.Y.S. 2d 
281. Vantage obtained a stay of enforcement of the judgment and 
appealed to the Court of Appeals of the State of New York. 

42. On or about October 30, 1972, Vantage instituted suit 
against the NMU and Commerce alleging various violations of the * 
anti-trust laws and other statutes and common law. 

43. On or about May 3l, 1973 while Vantage's appeal to 
the Court of Appeals was pending, Commerce and Vantage entered 
into an agreement to terminate all the litigation betw2en them. 


' This agreement provided, inter alia, that Vantage was to pay 


